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INVITATION FOR WRITTEN REPRESENTATIONS

In terms of Section 4B of the Independent Communications Authority of South Africa Act (Act
No 13 of 2000), interested persons are herebyr invited to submit their written representations
on the Discussion Pocument regarding the review of South African lLocal Content on
Television and Radio Regulatlon published herewith by the Authorlty A copy of the
Discussion Document will be made available on the .Authorlty.s websne at .
hitp:/fwww.icasa org.za and in the Authority’s Library at No. 164 Katherine Street, Pinmill

- Farm, (Ground Floor at Block D), Sandton between 09h00 and 16h00, Monday to Fri_daj:.

Written representations with regard to the Discussion Document must be subrﬁitt_ed to the
Authority by no later than 16h00 on 10 September 2014 by post, hand 'delivery or
electronically (in Microsoft Word) and marked 'specifcall.y'for attention: Mamedupe
-_Kgatshe!Hllda Mashapha Dellvery address: Block A Pmmlll Farm, 164 Kathenne
. Street, Sandton Where possrble “written representatlons should also be e-malled to:
‘mkgatsh icasa org.za and mashagha@lcasa org.za or by facsimile: 011 566-
3260/3802. Enqumes should be dlrected to 011 566- 3259!3801 between 10h00 and _.
16h00 Monday to Frlday

- Written representatlon(s) recelved by the Authonty pursuant to. thls notice, will be made
available for inspection by mterested persons at the Authorltys Ilbrary and such coples WI||

be obtainable upon payment of the prescrlbed fee.

At the request of any person Who submits written representations pursuant to this notice, the

Authority may determine that such representations or any portion thereof is to be treated as )
confidential in terms of section 4D of the ICASA Act. Where the request for confidentiality is
refused, the person who made the request will be allowed to withdraw such repfesentations

or portion(s) thereof.

DR STEPHEN MNC
CHAIRPERSON
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EXECUTIVE SUMMARY

South Africah television and radio.need to reflect and engage with the life experiences,
cultures, languages, aspirations and artistic expressions that a're distinctly South African.
Through South African music and television programming, radio and television cén make a
vital contribution to demolcracyr nation building and development in South Africa. The
content quotas seek to protect and develop the countrys national cultures and identities, and
to extend choice for the public. South African music and telewsmn programmes need to be
produced by a wide range of South Afrlcans,.for South African audlences, in languages of

their choice.

This draft Discussion Document is the culm_inatioh of an inquiry in terms gf section 4B of the-
Independent Communications Authority of _Sout_h Africa Act (“thé ICASA Act’} into the review
of South African Local _Content on Television and Radio. The Authority appointed
Consultants to conduct a thorough analysis and assessment of the cultural, economic and
_ social benefits brogght about by the preservation o_f'South Afr_icén programming regulations
and to perfdrm a sound cost-benefi .t énalyéis on behalf of the Auth'ority" The outcome of thi.s
assessment leads to the followmg three broad conmdera’uons that underpm the proposed

recommendatlons

Firstly, the prc_ip_osals haQe been_drafte_'d. in recognition of the cuirent Mi'riiSferiaI IcT Palicy
Review Process? The new White Paper '_einc_l- resultant Iegi'slativé améndménts could restilt in
significant changes to the overarching poiicies and re'gulatory appro'ach to promoting South
African content. Thus there is a need to take into account this '-processe's before a definite
stance is to be established on new regulatory regime. As according to the ICASA Act and
the ECA, the Authority is expected to play a key role in informing, .advising and contributing

fowards the new policy, given its statutory role and Iegisfati've functions.

Secondly, the advent of migration into digital terrestrial mediaftelevision will not only
highlight the importance offin appreciating how convergence of different media platforms will

impact on the technological advancement in the broadcasting sector. Furthermore, this will

1 www.icasa.org.za
2 The Naticnal Integrated ICT Policy Green Paper pubtlished under GN 44 in Government Gazeite 37261 of 24 January 2014
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he compounded by the urgent need to recognize and understand complexities invoived in
assessing the impact this transformation will have on the audiences, content providers,

broadcasters and advertlsmg revenue.

In light of these intense transformations as indioateo above, coupled with desktop research,
international benchmarking, questionnaires and interviews. with stakeholders, perhaps a
flexible regulatory approach which is driven by evidence of the impact of regulations will
sufﬁoe in addresaing unintended consequences such as the unoertaintyr in the purchasing of
the Set-Top-Boxes (STB's), disturbances convergence is likely to bring in the broadcasting
sector, facilitating convenient and conducive enviranment to respond to the imoending public
inguiries, the assurance government would be compelled_to make to the immediate
stakeholders (broadcasters, independent producers) about the losses they may.incur during
the migration per_'iod, and the'rigorous_ procedures and processes that will be involved in -

catering for the needs of wide rang_ing audiences.

Thirdly and finally, ensuring that the Authority’o va!U__es are relevant and that its
commitment to evidence based regulation and simplifying the legislative requirement are

possible, Thls is stressed in the Authority’s principles that The need to regulate as per. ltS

Ieglslatlve mandate and regulatory compliance must not “become a barrier to the '

_ deve!opment of a sustamab!e icT sector" 3 _ _ _
In the context of South Afrlcan content regulatlon thls will reqmre that the Authorlty oon5|der
among other things, how to meet its dual mandates in refation to local content whlch is;
e toensurethatitis seen and heard on air; '
e to develop local mdustries; and
e ensuring a divers_e, viable and vibrant broadcasting sector and promoting fair
competition. _
Closely linked to this is ensuring the usage of all official languages, encouraging regional

and cultural diversity and allowing freedom of expression.

3ICASA, 'Value System’ Bitp./w
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1. INTRODUCTION AND BACKGROUND
1.1 BACKGROUND TO THE REPORT

1.1.1 The Authorily published a final report on the Review of broadcasting regulatory
framework towards a digitally conve_rgéd environment in South Africa under
General Notice 643 in Government Gazette 36598 of 25 June 2013. The
objecti\ke of the review was tc_).' assess t_he'suitabil'ity of the current regulatory -
framework arrangements for the new. digital platforms and consumer
technologies, and in helping' meet the core _vaernment's broadcasting policy on
cultural, economic and social goals. As an outcome of this process the Authority
prioritised regulations fo be _reﬁie_wed in the short to medium term. The process.

was informed by the stakeholder's submissibhs, the socio-economic impact, the

competing demands it has to meet and the legal obligation of such regulations?.

1.1.2 The Authority decided that in order to conduct s_ubStantive,_ efficient and véll_uable
reviews there is a need to focus on a Iessér numbér of regulations. The Local
__'Cor_ite_nt Regulations was identified as one of the priori_t'is'ed regulations that .
~required urgent attention as this regutation is critical for the success of digital
broadcasting. [t is on this_ basis that the Authority carried out an analysis of the
~cultural, economic and’ social aspects of the preservation. of South African’

conte’nt.

1.1.3 This discussion document contains findings of the research conducteds,

presenting the overarching findings and recommendations.

1.1.4 The recommendations suggest overarching approaches to Local Content

Regulations given the changing environment, as well as proposals on how the -

4 ICASA Final Report: the Review of Broadcasting Regulatory framework towards a digitally converged environment in South
Africa under GN 643 in Government Gazette 36598 on 25 June 2013 ]

5 The ICASA South African Music Content Regulations published under GN 153 in Government Gazette 28453 of 31 January
2006, and the ICASA South African Television Content Regulations published under GN 154 in Govermmen! Gazstte 28454
of 31 January 2008

& www.icasa.org.za
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Authority may efficiently and effectively fulfil its responsibilities to monitor and
enforce compliance with regulations. Policy/regulatory gaps that are linked to the
Authority’s mandat_e of promoting South African cultural expression in all South

African languages but not directly part of this review are also identified.

Local content regulations should be viewed in the context of broader government
policies relating to the development of cultural industries and the principles of

plurality of views, freedom of expression, cultural diversity, and access to

information and Iang_uege rights. The Authority plays a. critical role in ensuring

~ that these policies are met; however the Authority and the broadcasting sector -

cannot alone ensure that the pc_olicy objectives are met in this regard. The
recemmendations therefore set out in this document, were prepa'red taking into
account the overarching country objectives in relation to these arees and the -
specific role of the regulator in achlevmg these and general pr|n0|ples of good E

regulatory practice.

1.2 METHODOLOGY -

. The dlscussmn document is based on a number of methodolog|es mcludlng

e A legislative analy5|s con5|der|ng the poI|C|es legislation - and mternatlonal-.

instruments’ that have an impact on the content mdustry in order to establlsh.
the basrs for regulating local content; o _

* An analysis of the Authority’s processes and reports, and mtervlews with key
industry stakeholders to assess the effectiveness of processes used to
monitor and ensure compliance by broadcasting service licensees with local
content related requirements; _

e Industry surveys and analysis of industry reports to gauge .the costs and.

~ benefits associated with creating and broadcasting local content;

» Interviews with broadcasters, independent television producers and music

industry representatives to gain perspectives regarding the local content

7 Includes the United Nations: International Covenant on Economic, Social and Cuitural Rights (1966) and Southern African

Development Community: Protocol on Culture, Infarrmation and Sport (2000)
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regulations, their views of the future, and preliminary strategic proposal on the
way forward; and '

* A benchmark of Australian, Canadian and United Kingdom’s approach to

~local content regulation and enforcement in the fight of convergence and

emerging technological developments.
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2. LEGISLATIVE AND POLICY ANALYSIS |

This chapter sets out the policy and legislative context of local content regulation in South

Africa. It provides an analysis of the relevant international, regional and South African

policies and legislative provisions underlying the regulation and therefore sets the policy

basis for the review and recommendations.

21 Iﬁterna_tional Conventions

2.1.1

212

International Conventions, African and SADC instruments and agreements are

relevant to local content regulation in as far as they inform the development of

“South Africa’s cultural industries and the role that broadcasting of local content

plays in promoting_ freedom of expression, diver'si'ty of views and cultural
expression. | ) '
The principles promoted by these conventions, agreements and mstruments are.

- the bases of the constitutional protectlon that broadcastlng enjoys in South Afrlca

“and underpln regulatlon of South Afrlcan broadcastlng content

2.2 The South African P_olio.y.Envirohment |

2.2.1

222

2.2.3

In comlng up’ W|th Local Content regulatlons the Authority has to consider- specmc

' poI|C|es and laws relating to the sector as well as broader polsmes and laws

deallng with cultural industries and the principles of plurality of views, freedom of
expressmn cultural diversity and Ianguage rights.

Broadcasting, and consequently the regulation of tele_vision and radio content in
South Africa, is constitutionally protected and the Authority is guided by the rights
set out in the Constitution in developing its approaches to this. ' _
Relevant related Constitutional rights include: Rights of all to use the language
and “participate in the cultural life” of their choioe;3 to freedom of expression® and

access to information®® and administrative justice!'.

8 Articles 30 and 31

9 Article 16
10 Article 32
11 Arlicle 33
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2.2.4 The Authority’s regulations further impaet, albeit indirectly, on the mandate of the
Departments of Arts and Culture {DAC), Trade and Industry (DTI), and ageneies
such as the National Film and Video Foundation (NFVF). These departments and
agencies play an important role in the development of the music, television and
film industries, and consequently, their policies are considered in the context of
the. fegulation of local content. The most recent policy processes that relate to
local cdhtent regulatlons are: _ B

2.2.4.1 The Ministry of Communlcatlons ICT Policy Re\new (launched in 2013) whlch is
revising all exlstlng pOlICIeS mcludlng the White Paper on Broadcastmg ThIS
could impact on the overall approach to audio-visual content..

22 4.2 The Copyright Review Commission {CRC) appointed by the Mlnlster of Trade
and Industry in 201_0_t0 make recommendations, regarding the dlstrlbut_lon of
royalties to musicians and composers of music. It published its report in 2011,
and some of its fi ndings relate to content quotas imposed en broa'dcasters ’

2243The 2013 appointment by the Mlnlster of - Arts and Culture of two adwsory :
commlttees to make recommendatlons on approaches o telewsu:m content and
the music sector. These reports were reportedly due to be released before the
end of the 2013:’2014 financial year. 2

2.3The s_out_h'African"Legislative Environment N

- A timeline of the Authoriiy’s local content regulat‘ery framework and primary objectives i's_

-illustrated below.

2.3.1 The Triple Inquiry Report (1995) _

The Authority's predecessor, the Independent Broadcasting Authority (IBA), submitted its
Triple Inquiry into the Protection and Viability of Public Broadcasting, Cross Media Control of
Broadeasting and South African Television Content and South African Music Production to
Perliament in 1995. While the report was drafted by the regulator, recommendations were
considered by Parliament which decided which of these to approve. The recommendations
outlined in the Triple Inquiry Report on South African content were later (1997) developed by
the [BA into the first_South African content regulations.

12 While the Authority has sole responsibility for determining the regulatory approach to South African content, and therefore is
not bound by any recommendations from the DT1 or DAC, it is still important to note these. )

Page 11
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2.3.2

The White Paper on Broadcasting Policy (1998)

2.3.2.1 The White Paper on Broadcasting Policy (the White Paper) was adopted by

Government in 1998. It is currently being reviewed by the Minister of
Communications, and any new stipulations related to Policy will inevitably have to
be cbnsidered by the Authority in reviewing South African content regulations.
The Authority can further make recommendations on related policy issues and

amendments to IegiSIation, if any, through this review process.

2.3.2.2 The 1998 White Paper set out Government's approach to broadcasting policy

and outlined the different roles of Parliament, the Minister of Communications

and the regulator. The White Paper further brought the SABC clearly under the

remit of the regulator for the first time by requiring that the Authority monitor

compliance with the public broadcaster's charter and that the regulator issue

licence conditions for each SABC service.

2.3.2.3In relation to South African content, the White Paper states .Speciﬁcally that the

regulator should réview its South African content regime and develop a strategy
to “achieve a broadcastlng system which is predominantly South Afrlcan in

content and determme a tlmetable to achieve this within 10 years 3

2324In its 2002 review of the previous regulations, the Authority asked for

“The Authority, as_'the national custodian of South African content, is committed to the ideal |

espoused

submissions regarding this requirement and questions were raised by

stakeholders about the i_nterpr_etatioh of the word "predominant’. The National
Association of Broadcasters (NAB), for example, stated that the term applied to
the broadcasting system as a whole and not necessarily to individual
broadcasters. In the final Position Paper on South African content, the Authority
stated that:

in the Whife Paper on Broadcasting Policy that television and radio should be

predominantly South African. The Authority does not wish, however, fo put static numbers to

this crucial concept, which can be realised in many ways, including percentages of airtime

devoted to content, broadcasters’ use of images and sounds to characterise and market

13 white Paper on Broadeasting, section 3.3.2
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themselves, and the development of South African talent and creativity. However, in the
process of ensuring that confent on television and radio does become predominantfy South
African, quotas will be set to benchmark progress and monitor compliance. It is clear from
the hearfngs and the manitoring of licensees that broadcas'tfng South African content is not
regarded as a burden. Indeed, broadcasters see South African content as an opportunity to
meet changing audience needs and fo grow the South African industry, whife contributing to
the emerging democratic culture of the country. .

“What is also clear as a result of the pubﬁc process is that not all categories of programming'

and alf stations need to be regulated to ensure they become predominantly South African.

The Authority believes that, in the light of the shortage of resources within the sector and

within the Authority itself, the Authority should only reguiate that which requires regufation.”*

1. Do you believe the television and radio broadcasting sector is predominantly

South African in content?

2.3.2.5 Government's White Paper also outlined the following content relaté_d policies:
'+ 2.3.2.5.1 |t reinforced t_he' Triple Inquiry stipulation that all broadcasters should have
~ South African content obligations — varying in relation to the type of service

offered (public, private, community, free-to-air or subscription). -

123252 The Paper (and subsequent legislation) divided the SABC into two divisions —

public and public commercial. _The public services provided by the SABC
have specific obligations in terms of the White paper to provide
c_qmpfehensive programming targeting all .Sout_h Afrit_:an' audiences, to
support the arts, to produce their own pfogrammes and commission content
from outside companies and to reflect the country’s cultural 'd'iversity. The
public commercial wing has {o comply with requirements for private
broadcasters.

2.3.2.5.3 The policy specifically states that private broadcasters must play a role in
promoting South African content and should:

® Broadcast predominantly South African programming;

14 The Autherity, “South African Content on Television and Radio: Position Paper®, 15 February 2002, Section 10: Increasing
the Quota, page 19
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. Broadcast South African drama, documentaries and children's programmes
that reflect South African themes, literature and historical events that make
significant use of South African writers, directors, musicians, actors and
craftspeople; and _

. Acquire appropriate amounts of their programming from the independent

production industry.

2.3. 2 8 Commumty broadcasters according to the White F’aper should focus on covenng'-
grassroots communlty issues and reflect local culture/s.

2.3.2.7 The White Paper further provides for the multi-channel _environment ahd digital
migration (Chapter Seven). Among other things, it states that the objectives for
regulation and policy in the mulfi-channe! environment pertinent to South African
content should be to: | '

2.3. 2 7.1 Prioritise South Afrlcan content;

2. 3 2. 72 Provide a diversity of types of programmlng aired,; and

2.3.2.7.3 Deliver services in all official languages.

2.3 3 Broadcastmg ng:taf Migration Policy
2.3.3.1 Cabinet approved the Broadcasting Digital Migration Pollcy15 and amended this
policy - in 2{)12'6 Pollcy posmons relevant to the rewew of South Afrlcan content
include: _ _ _

23311 A requirement that the Authority review the South African contenf quotas as

' the existing framework is ba'sed'on facters applying to a single channel
analogue environment. _ _

23312 The aims outlined for the migration to DTT include the possibility of
strengthening existing broadcasters and introducing new services 1o increase
diversity of programming and services available to audiences. The Policy
further . highlights the need to address what it calls gaps in provingial content
and in parliamentary and government information.

2.3.3.1.3 That the migration to DTT should further facilitate the development of the

creative industries.

15 Published under GN 958 in Government Gaze_tte 31408 of 8 September 2008
168 Published under GN 124 in Govemment Gazette 35051 of 17 February 2012
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2.3.3.1.4 An injunction that the regulator must take national objectives, such as those

refated to equitable use of all official languages and increasing access by

people with disabilities, set in related policies and legislation when licensing

new channels and services. The F’o'licyr states that the migration will “create

opportunities for the development, use and wide dissemination of local

content in all eleven official languages”.
2.3.31.5 A commitment to establishing Digital Content Generation Hubs (DCGHs)

“aimed . at generating content” for digital broadcasting, “contributing to the

development of the Creative Industries as well as job creation”.

2.4 The Authority’s Regulations

The Authority's predecessor, the IBA, p_fomulgatéd the first television content
' regulations' ih_199?. These were repealed by the South African Music and Television

Content Regulations gazetted in 2002,_ and-'su.bsequently' amended in 2006.

Reg'ulations. on Commissioning of Independently Produced 'South African

Programming were gazetted in 2009.

241 Minim_um South African Content reqﬁireménts

Table 1. South African Television Content Requirements for_ free-to-air _Television

broadcasters _

Minimum weekly average

Informal knowledge building | 50%

over performance period | 55% 55% 35%

measured over a year

Drama 35% 20%

Current affairs 80% No content | 50%

Documentary Programming 50% "l requirements | 30%
30%

L e s s e 1
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Educational 80%

Children’s programming 55% _ 25%

Source: South African Television Content Regulations (2006)

Table 2: South African Television Content Requirements Subscription broadcasting

“At least 10}‘/0 of' the channel

At least 10% weekly average o :
: acquisition budgst must be spent

s measured over a year during
General

on channegls with South African
performance period must be . )
- - content that are compiled and
South African content . ' _ _
. _ uplinked from South Africa
At least 2% of its South African
Drama content must consist of South |-

_ African drama programming
- Source: ICASA South African Television Content Reg.u!atfbns (20086}

- 2.4.1.1' In addition to the minimurh SA content requirements set out in table 2 above, the'
Authority may direct that the licensee must annually spehd a speblified sum of
money, subject to a reasonable yearly escalation or alternatively, a specified
minimum percentage of the licensees’ gross revenue on programming which has
South African television content.

2.4.1.2 The regulations also require that 40% of the SA television content broadcast by
television services must consist of programmes that are classified as
‘independent television productions’, defined as a production (i) by a person not
directly or indirectly employed by any broadcasting service licensee; or (ii} by a

person who is not controlled by or is not in control of any broadcasting service

A AT P S R, L b A oA motsnamei Lz e e i et RS e 0 B L P P e s+ e oo b e o TR SRR
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licensees!’. Broadcasters can consequently not restrict their broadcasts to
content that is internally produced.*®
2.4.1.3 The relevant content requirements for South African music are summarised in the

table below.

Table 3: South African music content requlation (2006)

Minimum of 40% of | Minimum of 25% of'\Mlnlmu of 40% of | Minimum of 10% of
‘musical works in the | musical works in the | the musical works in { bouguets consist of
performahce period‘? performar_lce. period | the performance _chann'els' made up of
must be  South mus{ . be 'So_uth period consist of | South African music

African music spread African music spread | South African music | content

reasonably  evenly | reasonably evenly spread  reasonably
over the broadcast evenly '

period-

2.4.1.4 In addition to the above Iocal television and music_requireme_nts,- specific South
African content requirements are set out in the licence conditions based on
promises of performance submitted by licensees during their application for a

service licence,

17 Section 61 (2)(b) of the Electronic Communications Act, Na 36 of 2005 )

18 Note that e.tv has higher quotas set out in its licence conditions than those reguired by the regulation. This includes
quotas for independent production. Its licence conditions are based on promises of performance.

18 “Performance period” means the period of 126 hours in one week measured batween the hours 05h00 and 23h00 each

day.
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3. APPROACHES TO REVIEWING LOCAL CONTENT REGULATION

This section of the discussion document summarises key findings and emerging issues that

have arisen from the research process. The process foliowed in identifying the issues that

emerged from the policy and regulatory analysis, also incorporates the views from the

industry stakeholders consulted.

3.1. Definitions relating to South African Television and Music Content. 2

Broadcaster

Means any legal or natural person who composes or

| packages ftelevision or radio programme services for

reception by the public or sections of the public or|

subscribers to such a service irrespective of technology used

Broadcasting

Service

Means any service which consist of broadcasting and which
service is conveyed by means of an electronic
communications network, but does not include:

a) A service which provides no more than data or text
whether with or without associated still images;

b) A service in which the provision of audio-visual
material or audio material is incidental to the provision of that
SeNice, or ' '

c) A service or a class of service, which the Authority-

may describe as not falling within this deﬁniti'on.

local televisicn

confent

Means a television programme, excluding transmission of
sporting events and compilations thereof, advertisements,
teletext and continuity announcements, which is produced:

a) By a broadcasting service licensee;

1h) By a person who is a citizen of, and permanently

resident in, the Republic; _
c) By a juristic person, the majority of the directors,

shareholders or members of whom are citizens of, and

20 Section é1, Electronic Communications Act, No 34 of 2005

B L T A TR R 15 T T e T B I s i e pRrREEE 2 et e i

Page 18

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 4 JULIE 2014 No. 37803 21

| permanently resident in. the Republic; B o :
d) In a co-production in which persons referred to in
subparagraphs (a), (b}, or (c) have at le._ast a fifty percent

i financial interest.

e) By persons referred to in subparagraphs (a}, {(b), (¢)
or {d), in circumstances where the prescribed number ;i_f key
personnel who are involved in the production of the television
programme, are citizens of, and permanently resident in, the
Republic; or .

) By 'pefsons referred to in subparagraphs {(a), (b), (c)
or ((;I) in circumstances where the prescribed percentage of

the production costs are incurred in t_he Republic.

South African | A musical work broadcast by a broadcasting service licensee
Music qualifies as “South African” music if such work complies with

| at least two of the following criteria:

a) If the lyrics (if any) were written by a South African
citizen; | ' .

b) If the music was written by a South African citizen;

¢} | If the music or lyrics was or were principally |

performed by musicians who are South African cifizens;

d) If the musical work consists of a live performancé
which is:

i) recorded wholly in the Républic; 6r

ii) performed wholly in the Republic and broadcast live in |

the Republic. N
Independent Means a production of [ocal television content: ' 5
Television a) By a person not directly or indirectly employed by a :
Production broadcasting service licensee

b) By a person who is not controlled by or in control of

{ any broadcasting service licensee

Table 4: Definitions related fo South African Television and Music Cortent
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3.1.1

The issue of whether or not definitions should be removed from legislation
allowing the Authority more flexibility to amend these if necessary was raised
during the previous process of reviewing the regulations. _

The Authority itself cannot vary these definitions as they are contained in the

legislation, though it can make recommendations to the Minister in this regard.

2. Is the definition of local content still relevant to meet regulatory objectives?

3. Is the definition of independent television production satisfactory? Should it be

strengthened, if so, please provide suggestion(s).

3.1.3 One of th_e core issues raised is the definition of broadcasting service given that

television and radio licensees will increasingly be competing with other audio-
visual content providers and services. This will have a potential impact on the
ongoing viability of radio and televi_sio'n licensees -and therefore on future

approaches to promoting South African creative content.

Se\}eral stakeholders, in the interviews, raised the inclusion of sp_qrt in the
definition of South African television content and proposed that the exclusion of
sport from the definition of local content be reviewed. The SABC proposed in
interviews that this issue again be discussed, highlighting that it could assist in
ensuring that its mandate to cover developmen_tal sport i_.s met. Kagis'o_ Media

raised similar issues.

From an internatidhal perspective, it ié worth noting that sport programming is
also considered Canadian. content if a Canadian producer is involved and
provides a commentator, whether or not the match takes place in Canada..In the
event of coverage of sport plaved abroad, the production will ‘be considered
Canadian content when Canadian teams or Canadian athletes participate.?! The
definition of European content contained in the European Union Audiovisual

Media Services Directive (AVMS) however excludes sporting events.”

21 CRTC, 1881, 10
22 Anrticle 16 of the EU AVMS Diractive
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3.1.6 The CRC appointed by the Minister of Trade and Industry made
recommendations in its final report on amendments to the definitions of South
African music in the ECA. The CRC asserted.that the definition in the ECA is “too
narrow” and ‘compromises the income of South African composers®. It thus
recommended that additional concessions be applied to classical music. It also
proposed that the definition should require that a song must have been written or
composed by a South African resident. In the case of classical music, it should
include music performed by South African musicians and recorded in the

Republic even if the performance is nct live.

317 The Commission argued that under the current definition a musical work where
the lyrics were written by a foreigner, the music co-written by a foreigner and
local artist and performed by a South African would qualify as South African
music. In such instance a large portion of the performin'g rights roy{alties would go

to the foreign artist thus défeating the objectives of Loé;al Content regulation.

318 The NFVF indicated in interviews that it has been reﬁiewing'the existing
definitions of South African television content used by the Foundation itself
However it argued that all the primary stakeholders dealing with Local Content

shduld come up wi."rh a uniform definition of South African television content.

4. Should local sport be considered as local content? Please substantiate

3.2 Overall regulatory approach

3.2.1 One of the predominant issues raised relates to the overarching regulatory approach
by the Authority resulting in differential regulation for free-to-air (FTA) and subscription
broadcasters. Several stakeholders questioned whether or not the lighter touch
approach to subscription services was still justified given that these services now
compete directly with FTA services for advertising revenue.? It was argued that the
legislative [imitation on advertising revenue for subscription broadcasters (section

60(4)) had become meaningless as subscription revenue has overtaken total TV

23 This was raised by all FTA felevision services thot participated as well as by Kagiso Medio

Page 21
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advertising revenue. Moreover, it was posited, that since the Authority had first
adopted this reguiatory approach, DSTV's share of adspend had grown from under
10% to over 30% - more than e.tv's share. DSTV was however, unlike FTA services,
not required to expend any of this revenue on meeting obligations set in legislation for

the broadcasting sector.

3.2.2 Subscription broadcasters interviewed however strongly disagreed with this view,
emphasising that the real issue is t.h.z'at' all broadcasters will face increasing competition
from _'unlicensed content services. They further argued thét the motivation for lighter
touch regulation of pay-tv services was the greater control subscribers had over
content as they could discontinue their subscriptions if these broadcasters did not fulfil

expectations.

5 Should the Authority continue differe__ntiating local content quotas for FTA and

.subécrip_tibn bréadcas"ters'?'To what extent sh_ould the differentiation be?' -

3.3 L.acal Content Quotas

3.3.1 The Authority's and broadcasting service licensees’ reports on compliance show that
radio and television broadCaSting licensees generally meet or exceed the minimum ..

quotas set in regulations and licence conditions.’
Television

3.3.2 Licensees emphasised that they generally exceed the oﬁerall quotas as well as quotas
in certain genres. They indicated that broadcasting South African contént has shifted
from being a regulatory requirement to a commercial imperative. However this was not
true across all genres such as children’s programming. Interviewees slated that the
emphasis on South African content in government and regulatory policies could thus
be seen as successful and that ahy review should therefore consider what regulatory

requirements were still necessary.

3.3.3 Independent producers and industry organisations, generally agreed with this

assertion, emphasising that certain genres would be neglected if not regulated. Their
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major concern however related to the need to enforce compliance with requirements.
They also noted that the 2009 SABC financial crisis had negatively affected the sector,

but that those companies that had survived diversified their sources of income.

| 3.3.4 Television broadcéSte_rs also emphasised that the new cenverged and multi-channel
environment would require different approaches to regulation to ensure ongaing
vlablllty of the sector®. The following issues were raised:
3.3.4.11t will be in broadcasters' interests fo have programmmg that would attract
viewers, as incentive channels would run at a loss without significant uptake
by audiences of Set Top Boxes (STBs).
3.3.4.2 A multi-channel enwronment required .a more flexible regulatory approach
and for example the 1!'*.uthc:r|tyr should adopt cross-bouquet rather than per
channel regulatlons '
3343New terrestrial broadcasters |t was argued by asplrant Ilcensees should
have reduced quotas for a.set period, recognlsmg that they would not be able

to epr0|t archives built up over yeéars by existing services to meet quotas.

3 3. 5 ~Concerns were meanwhlle raised by mdependent producers that the increased -
'need for content in a multi- channel enwronment could result in broadcasters
paylng less for programmes and therefore impact negatwely on the _qualtty and

. range of programming. They stated that this trend is already evident in the |
industry whefe more South African productions are commissioned, but the
overall budgets allocated by broadcasters, as well as per minute budgete have
decreased. There'was general agreement between both broadcasters and
producers on the need for creative approaches to the‘ acquisition of content and
that regUlat_ion should not therefore stipulate that programmes should be
“‘commissioned” by broadcasters from independent producers. Some

broadcasters interpret the word “commission” in the narrow sense, leaving no

24 In the UK sponsorship and advertising requirements have been relaxed, and in Australia the format factors were reduced
(overall score calculation approach relaxed). However the trend indicates that the intention is to incorporate broadcast-like

services into the regulatory framework to tevel the playing field.
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3.3.6

3.3.7

3.3.8

room for co-productions, acquisition of rights to air programmes or other

approaches®.

Requirements regarding the percentage of content to be sourced from
independent producers (currently 40%) were generally supported, although e.tv
for example, highlighted that it was required to outsource 100% of its
programming to independent companies in terms of its licence conditions and

that this should ideally be reviewed _i'n a multi-channel environment.-

in relation to specific genre quotas, all stakeholders agreed that these should be

|nd|V|duaIIy reviewed and where possible simplified con5|der|ng whether or not

there was evident need to regulate individual genres. -

TV licensees 'intervieWed all indicated that the_y' did not gene_rally use the
incentives introduced in the 2002 regulations as they met the quotas set by
focusmg on adherence to their licence conditions. The SABC further stated that

the incentives offered were not worth the burden of calcutatlng them and that

: the format factor categorles and mcentlves should be reviewed to, for example

encourage investment by a broadcaster in developing new Ilcensablefexportable_

_ content formats

3.3.9_

3.3.10

‘The SABC in particular suggested: ‘_‘i‘hat more : "credfts” are given for very

expensive programming. We also think that it would be worthwhile. introducing
incentives for ‘ground breakfng’ programmfng and innovation. So that we
encourage and reoognfse when we come up with formats that are exportable
and our own shows that can be ficensed by us rather than us paying licensing
fees for formats from overseas (as we do with some of the reality type formats

such as strfct!y come dancing and so forth)”

Another issue raised by free to air television licensees and aspirant
broadcasters was the current limitations on the number of repeats that could

25 The SABC has developed a new IP Policy to partly address this matfer that was based on an international study on
Copyright and IP in the broadcasting envirenment that was jeintly commissioned by the SABC, the 1POQ and SASFED.

proE Ny
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count towards South African content. Concerns raised in essence centred on
three issues: _ _
3.3.10.1 That the regulations did not take into account the costs of particular
genres of programming and thus freated drama the same as less expensive
types of programmes. This, it was stated, results in licensees not exploiting
the rights fully to recover the costs of such programmes thus making
comnpliance more expensive. '
3.3.10.2 The reguiations did not recognise the specific requirements of
children’s programming. It was argued that children of a particular age
actually demand repeats of certain programmes and this enhanced the
educational value of such programming. It was also stated_ that as
programming targeted very specific age groups, there are continual “new’
audiences for such programmes and that the regulations in effect inhibited
exposure by such new audiences to often very valuable programmes.
_ 3._3.1'0.3 _That th_e limitations would need to be reviewed in a multi-channel
environment as, _given. the range of channels and content available,
audiences would ihevitebly miss programmes: they wanted to view if more

repeats were not allowed.

6 Should the percentage of content sourced from independent producers be
amended? If ye's, to what percentage? N o

7. How should the Authority regulate South African content in the eonverged and |
multi-channel environment? - '

8. Since the Authority’s and broadcasters’ reports on compliance show that radio

- stations and television services generally meet or exceed the minimum quotas

set in regulations, should the Authority increase current quotas? I yes, o what
percentage? Please elaborate on community, public, public commercial,
commetrcial and subscription broadcasting service licensees.

9. Which television genres (as reflected on table 1 above} should be lightly
regulated? And which ones should strongly be regulated? And why?

10. Should the Authority amend the points awarded for repeat programmes?
Which genres should be awarded more? Which ones should be awarded less?

11. How can the Authority improve the incentives system introduced in the 2002

regulations?

SR R,
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12. How can the Authority improve on programming in marginalised languages

and production areas?

Radio

3.3.11

3.3.12

The ideal guotas for South African music on radio are in some ways more
contested. While SABC public radio services and many community radio
stations generallyr exceed the 40% South African music quota set in regulations,
both public and public commercial. services indicated in ihterviews.that it would
be difficult for them to meet increased South African music quotas given limited
production of music across all formats. Musicians and music related
organisations however stated that the 25% South African quota for music on

commercial radio stations is far too low and should be increased substantially.

Many of th.e radio stations interviewed suggested that a licensee's capacity to
meet the requirements would depend on their licensed format. The 'Authority_
noted in the 2002 Position Paper that there was a need to further explore the
possibility of format specific quotas in radio, however, it stated that there was
currently very little agreement within the radio industry on definitions of specific

formats and that this would make any format driven quota System difficult to

~ determine and impose. It was thus prop¢sed that the radio industry itself agree

3.313

on common defini{io'ns of the different formats and make recommendations in

this regard to the Authority. -

The DTI's CRC in its final report recommended increased music quotaé on

radio. It proposed that;

3.3.13.1 the guotas for public and community radio be increased to 80% effective one

year from the finalisation of regulations,

3.3.13.2 the quotas for commercial radio to be increased to 50% to be implemented

over five years, with a 5% increase imposed each year.

3.3.13.3 takk stations should also be required to adhere to quotas.

3.3.14

e —

The CRC report based its recommendations on the quotas for public and

community radio on its findings that most public stations already met or
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exceeded 80% South African music. It stated that between 1980 and 2000 the
average music content (with the exclusion of SAFM and XKFM) was between
70% and 80% and that in 1996 stations had already generally achieved 80%
South African music content. The report includes a table that it states reflects
actual South African music content achieved by individual public radio services
in 2010.

3.3.15 According to this table eleven of the 14 stations listed (TruFM is excluded),
bro.adcast at least 80% South African music. The exceptions cited are Radio
Lotus (reportedly 27%), Thobela FM (78%), and SAFM (71%). However
according to the information provided by the SABC for the burposes of this
discussion document, stations generally broadcast between 60% and 79%-

South African music (there are exceptions fo this).

3.3.16 In interviews for the review process the SABC stated that its capacity to meet
South African music targets was limited in some instances by n‘lusie_ available.
For example, the recording industry published a great deal of Afrikaans music

but not necessarily in more marginalised languages.

3.3!17 The White Paper on Broadcasting noted that there ére challenges in the supply |
of music in all languages and formats and suggested that Parliament hold an
inquiry to address this. To date such an inquiry has not been held, though as.
noted previously the DTI. and DAC have indicated they would be developing
strategies on South African content. It is unclear if these would focus on

addressing supply-side challenges.

3.3.18 Unlike television, many of the licensees that partticipated in this research stated
that the format factors and incentives promoting South African music are
valuable., Many commercial radio licensees use the incentives in their
calculations of compliance. The SABC stated that as they were already
generafly exceeding the requirements on their public radio services, thus it was
unnecessary to spend time calculating the impact of incentives. They suggested
that the value of such incentives should increase so that it would be worth the

administration required to use them.
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3.3.19 One issue that has emerged subsequent to the interviews is the issue of
horiéontal integration between broadcasters and recording companies.
According to Times Media Group Limited, it has acquired controlling shares in

two radio stations (Mpower FM and Vumé FM).* Times Media Group also owns
Gallo Mﬁsié Group which is one of the top five sourceé of music for radio
stations®”. This might raise issues of diversity of sources of music by the stations
and possibly lead to potential abuse by the stations of this relationship resulting

in possible unfair competition.

13. Should the Authority increase the current music quotas on radio? If yes, to
what percentage should there be an increase for public, community and
commercial radio? S

14. Should music quotas be introduced to talk radio broadcasters? If yes, what
percentage should be set? _

16. What is your view on horizontal integration between recording companies and

licensees? Should the Authority intervene in those? Please substantiate

3.4 Monitoring and Compliance

3.4.1 There were concerns about the workability of the timeframes contained in the
television content regulations' stating that licensees were reguired to meet quotas over -
a year, making it difficult for the Authority to meaéure overall compliance. Broadcasting '
licensees however stated that the nature of television required this as programming is
“seasonal and thus quotas could not be adhered to over a shorter peried. Licensees
suggested that the Aufhority follow the methodologies of external financial auditors and
in essence find a way to verify the reliability and accuracy of information provided by

broadcasters.

3.4.2 In Australia, the regulator relies on self-regulation (together with licensees and relevant
industry stakeholders such as music industry represéntatives) and auditing. The

ACMA compliance strategy comprises of self-reporting of points, licensee education

26 Times Media Group Limited, “Yoluntary Announcement: Acquisition of a8 60% interest in Yuma FM, In KwaZulu Natal, South
- Africa’, 30 January 2014, hftp:/fwww sharenel co 2a/v¥sens dispiay. pho?idale=20140 a0 BE0008 sE0=38
27 EMI, Sony, Universal, Galle Music, Select Music as noted from the Radio Broadcaster Survey

PR el SR e 0 AT 19 Tyt PR S T L e rn s e e o e e, R e

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 4 JULIE 2014 No. 37803 31

and consultation, and targeted audits. All five of the regional commercial television
broadcasters affected by the local content licence condition {Prime, NBN, WIN, Seven
Queensland and Southern Cross) are subject to an independent assessment for
compliance with local content requirements. An example of such an audit is one that
was conducted in May-June 2007.. In tHis instance ACMA engaged two external
consultants to conduct three audit projects as parf of its targeted audit strategy to
assess compliance with local content reqwrements for reglonal television broadcastmg

Ilcensees

3.4.3 The licensees in'terviewed stated that they were unsure how the Authority used the '
repdrts' they were required to submit and that it seemed these were often not
considered in any way as they were often requested to submit information that they

~had repéatedly ‘sent to the regulator. This in effect, they alluded, implies that the
- reporting requirements in regulétio_'ns such as those dealing with South African content |

are particularly onerous on licensees.

3.4.4 Similar concerns were hig'hl.ighted by.the DTI- appointed CRC as they statéd that the
Authority was unable {0 prowde them with . comprehenswe or rellable mformatlon on

compllance by licensees.

16. Does the Authority’s monitoring provide accurate results? Please substantlate

17. How can the current monltormg methods be adapted to become more user-
friendly to both broadcasters and the Authonty? '

18. Please _suggest'alterﬁétive monitoring methods that will be feasible and cost
effective? '

19. Are the current penalties for non-compliance in the local content regulations
adequate? Please submit a suggestio"n to improve penalties for non-

compliance with the regulations. Should the regulation include penalties

regarding submission of reports?

3.5 Other matters

3.5.1 A number of interviewees raised concerns about intellectual property. It was suggested
in these disc_ussions that the Authority should consider whether or not it should amend
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any of its related reguiations to ensure that they covered not only commissioning of
content but also allow for securing licence rights to programmes, Additionally, it was
submitted that the Authority has to be more active in highlighting intellectual property

challenges in the broadcast Space

3.5.2 The DTi’'s CRC in its final report further suggests that the Authority should include in its
regulations and licence conditions a requirement that broadcasters adhere to copyright
rules. The report stipulates that repeated failure ta comply with such rules should result

in an operator’s licence being removed.

3.5.3 Ancther matter highlighted is the fact that the'Di'gitaI Migfation Regulations do not
specifically require that television licensees only include licensed radio stations in their
bouquets and thus that services provided mlght not necessanly promote or broadcast

South African music.
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4. SOCIAL AND CULTURAL ASSESSMENT OF LOCAL CONTENT REGULATIONS
4.1 Introduction

4.1.1 South African music and television content regulations were initially developed
within a very specific historical context in South Africa. The dominant political
imperatives were of sogial -transformation, political - transition. and economic
emancipation, coupled with the need to énsure equality df all. The need to ensure
that all official languages were treated and recogniséd equally was a éomponent
of this as well as an emphasis on the promotion of indigenous forms of cultural
and artistic expression. Redressing past inequities in the media in general and
promoting freedom of expression, including artistic expression was a key

component of this.

412 These imperatives informed the introduction of a constitutional mandate to all -
' state insti.tution's to grow and develop all languages on an equitable basis _a_nd
provided the iegal'fra'mewor'k for the 'de\}el'opment of languages, literature and
o{her art fonfms Aacross 'a va'riety. of media, ihcluding, radio and télevision.”‘ The -
focué df this review |s on the Iat_ter, given the scope and appliéation bf the local
content regulatic_mé, there is a link with these and the growing audience demand
. for origih'a| literature/writing and _audiovisual_ content in all South -African

languages.

413 It is difficult to establish a direct causal link between the development of cultural |
identity and content regulations for radio and television, but social and cultural
indicators can be used to assess if local content in South Africa reflects the rich
cultural diversity of the population. This then also allows the researchers to
identify where caveats still exist and where regulations might be needed to

~ encourage broadcasting or production of specific types of content.

28 5 (1] of the Constitution of the repubilic of South Africa Act, 108 of 1994,
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4.2 Summary of Policy Objectives of Local Content Regulations

4.2.1 Key public policy objectives for regulating local content in South Africa include?®:

4.2.21The promotion of a national identity and a sense of national pride and social
cohesion;* . | |

4.2.2.2 The development of a naticnal culture;

4.2.2.3 The promotion of freedom of expression and cuitural diversity;

4.2.24The developnﬁeht of a domestic market and industry for indigenous contént; and__' '

4.2.2 5 The development of an export market and globally competitive industry.

20. Do you believe that these objectives are met thl_'ough the Authority’s l.ocal
Cont'ent-regulatiohs?- How can the regulations be improved to enhance the

objectives.

21. Does the broadcast sector reflect culfural diversity?

4.2.2 Similar objectives drive content in ather countries benchma‘rked as part of this study
and, f'or example, Australia specifies that content-related regulations are intended to
“prom'ote the role of commercial television broadcasting services in developing and
reflecting a sense of Australian identity, character and cuitural diversity by supporting
the communities’ cdntfnued access to television programmes produced under '

Australian creative control”,

4.2.3 In South Africa however the added dimension is the need to actively redress the past
where certain identities, languages and cultures were promoted at the expense of

others.

28 This list is not comprehensive but meant te highlight the pelicy aims that are most often articulated by government and
policy makers in different countries surveyed.

30 Defining social cohesion: The department of Arts and Culture defines social cohesion as the degree of social J‘niegration and'
inclusion in communities and society at large, and the extent to which mutual solidarity finds expression ameng individuals
and communities. In terms of this definttion, a community or society is cohesive to the extent that the inequalities,
exclusions and disparities based on ethnicity, gender, class, nationality, age, disability or any other distinctions which
engender divisions distrust and conflict are reduced andior eliminated in a planned and sustained manner. This, with
communiiy members and citizens as active participants, working together for the attainment of shared geals, designed and
agreed upon to improve the living conditions for all {White Paper on Arts, Culture and Heritage, Version 2 (4 Jung 2013}).

EAENRL IR NP ZREgEr - . gt et e e

Poge 32

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 4 JULIE 2014 No. 37803 35

22. Have fhe overall socio-culturai objectives been achieved by the South African

content regulation? If not, what can the Authority do to ensure the objectives

are achieved?

4.3 Radio

4.3.1 In South Africa, language is often linked to cultural identity and language is therefore
used in this s_tudy.as one means of assessing the South Afridan music content
‘regulatory framework. Four of the top five radio sfations in South -_Africa are SABC
African Language Stations, namely Ukhozi FM which broadeasts in Zulu, Umhiobo
Wenene which broadcasts in IsiXhosa, Lesedi FM in Sesotho and Motsweding M in
Setswana. The fifth largest radio station (by listenership) is Metro FM, which

broadca'sts_in English.®*

4.3.2' IsiZulu spéaker’s are a significant sector of the radio audience in South Africa
accounting for 7 million listeners. This in part explains the popularity of Ukhozi FM. '
This is followed by Afrikaans and Xhosa audiences with more than 4 million listeners
each.¥ The African language stations and Afrikaans public radio services broadcast a
high proportion of ‘traditional’ music, and music in the language of broadcast. While it
is not possible without extensive audience research to link their popularity to their -
fdcus on South African music in the language qf their _target audience, it is interesting
" to note that all of these stations, in addition to Metro FM broadcast significantly more

local music than is required by the Authority’s regulations.

4.3.3 Public radio stations broadcast in all of South Africa’s eleven official languages as well |
as in IXun and Khwe (Radio XK) and in Urdu, Tamil, Gujirathi and Hindi (Radio
Lotus).*® Community radio services include a wide range of South African fanguages

and dialects, whilst commercial radio services predominantly broadcast in English.

4.3.4 From the interviews conducted, it seems most radic stations play music in the

languages they are required to broadcast in as per their licence conditions. While

31 AMPS 2006 RA and 2012 B
32 PWC Entertainment and Media Outlook 2013-2017.
33 SABC Annual Report 2011-2012.
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limited data available on the music industry (such as a national top20 charts) inhibited
a study of whether or not the infroduction and increase in quotas has resulted in
increased production and sales of local music, international research reviewed

ihdicates that there is a direct link **

4.3.5 Moreover, from the interviews and research conducted, it is clear that the 2006
regulations have resulted in an increase in the amount of “new” and live music
broadcast. Public, comfnunity and commercial stations all indicated. an increase in this,
with commercial stations in particular stating that they used the format factor iﬁcentives
intfroduced by the Authority in 2002 to ensure compliance with quotas. These
incentives have therefore fulfilled their objective of confributing to the general

promotion of South African music.
4.4 Television

4.4.1 It is important to consider whether television content contributes toward South Africa’s
public interest and speaks to its culturally diverse audience. This is best done through

an anélysis of the language and genre of popular programiming.

442 An asse_ssmeht '._of the most popular tele\;ision shows and m_ovieé screened over the
past number of years provides some insight into the popularity of locally produced
television content. South African content, in particular dramas and soaps, remains very
popular. This-reinfor'ces the need to ensure sUch content is broadcast to meet
audience needs. According to. the responses by broadcasters to the Television:
Broadcaster Survey (confirmed by Television Audience Measurement Survey
(TAMS®) data from SAARF), the three most popular programmes in 2011/2012 were

Generations, Soul City énd Zone 14 which are all multi-lingual dramas.

4.4.3 In terms of content that attracts the largest audiences on DSTY, SAARF!Marinves Top

40 TV ratings show that only one international programme (a movie) made it to the top

34 Paul Mason, “Assessing the impact of Australian music requirements for radio”, Music Council of Australia, October 2003
35 There have been disputes arcund the validity of all TAMS information but that do not significantly affect the results of this

analysis.
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programmes on the DSTV platform between 24 February 2014 and 02 March 2014,
Seven of the top ten programmes were multilingual South African dramas (all
broadcast on free to air channels simulcast on DSTV). IsiZulu news and the ABSA
Premiership match also made it into the top 10 most viewed programmes on DSTV in
that period.*® The demand for focal content even on the satellite platform is further
evident from the fact that Multichoice offers 44 local channels, 26 of which are
produced by its sister company M-Net. Furthermore, the most popular channels on the
DSTV bouquets (DSTV Compact and .DSTV Pren"iium) are free to air services.

4.4 4 Television licensees interviewed for this research confirmed that broadcasting multi-
lingual dramas has become a commercial -rather than regulatory imperative.¥ The
audience attracted by this in some ways mitigate the increased costs of this genre
comparative to others. During an interview with a producer® it was mentioned that it is
‘cheaper to produce reality programm_ing which is also gaining pr_omi_n'ehce due to
.in_creasing audience demand for such co'nte'nt. Children.’s content, in contrast, although
relatively chéaper to produce, does'not attract the type or size df audiences that
advertisers reqL:ire and is consequéntiy broadcast at a loss. Oné -broadcaster
interviewed said that their South African childreh‘s programming' had always run at a

loss.®

- 4.4.5 Given ité reported poor levels of profitability, broadcasters would in all likelihood limit
screening South African children’s .programmin_g in the absence of a- regulatory

- framework. By virtue of its educational nature, children's conteht specifically plays an
important public interest role and needs to be regulatéd to ensure production and

airing.

23. Have the regulations resulted in more diverse South African languages being

used in various pregramming?

356 SAARF/MarkLives, ‘“#Tap49TVr;atings"‘ & March 2014, hitp/fwww.marklives.com/2014/03/saarfmarklives-top4Otvratings-
absa-premiership-game-scores/?category=shottt. Ukx-k QY UXWZQ

37 All television licensees interviewed for the research emphasised lhis

38 Interview Notes. Quizzical Pictures, 9 Gctober 2013.

39 Interview with e.tv
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24. Do the growth of multi-lingual dramas and other genres encourage or
undermine the use of “minority” languages in programming?

25. Should the Authority introduce language quotas fbr various genres like
drama? If yes please elaborate.

26. Is there any other suggestion 1o promote the use of historically marginalised

languages?

- 4.5 Conclusion

4.5.1 The cultural and social assessment presented above suggests that, to a large extent,
the objective of the content regulations to promote the development of South African
radio and television content has been achieved. This aspect of the study was based
mainly on an analys'is of Iiterature sources, demographic and economic indicators as

well as the content of stakeholder interviews.

4.5.2 The other parts of this review have dealt with the challenges faced by the independent

~ production sector, and yet despite these problems an:d shrinking budgets, as reported

by some independent producers, South African content continues to garner local and

international awards. Government support for the sector is steadily increasing both in

“terms of rand value and also in terms of the complexity and number of different _
support measures. The music industry in particular is now attracting greatef attention,

 with numerous govef_nment initiatives addressing supply-side and derhan'd-s_ide '

measures.
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5. ECONOMIC ASSESSMENT OF THE IMPACT OF LOCAL CONTENT
REGULATIONS ON THE MARKET

5.1 Impacf of the South African Music Content Regulation on Radio

511 The radio licensees have generally either met or exceeded local content
requirements. They are predominantly dependent on advertising revenue. Radio
_ broadcasters’ percentage share of South African advertising spend is almost 15%

of all advertising expenditure,

51.2 Some broadcasters indicated that increasing music quotas substantially could
result in audience decline as (unless the recording industry increased its

' p'roduction's across aI_I musié 'forma'ts) broadcasters could be foerced to repeat

tracks to reach the guotas. Others raised a congern about the effect this rhight

have on diversity of'format, stating"t_hat there would b_e_- more “format créep”

(station’s broédcasting music not strictly within the definitions of their _licensed

- formats) to meet the quotas.

27. What has been the impact of advertising on local content music?

28. If the licensees have been rheetinglexé_eed_ihg the local content requirements,

what could be the barrier if the quotas are increased?

5.2 Impact on the Music Production Sector

521 The research indicated that there has been a signiﬁdant drop in total revenue for
recorded music sales. The vast majority of revenué from music sales comes from
physical safes, with only 6% of revenue generated by digital sales. Although the
increase in digital sales in South Africa does not match that of other countries,

downloading of music is increasing.

5.2.2 “ SAMRO indicated that the contribution of South African music to total licence fee
and royalty income has meanwhile increased from 32% to 38% of all royalties
and licence fees between 2007/2008 and 2010/2011. These results are largely

driven by increased airplay by radio and television broadcasters.
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_ 5 2.3 Commercial radio statlons coniribute 14.7% to the licence fee and royalty income
and thus an increase in the local music quota would boost royalty revenues for
local music, unlike the public radio statlo_ns since they already exceed the quotas.

5.2.4 It was stated that the range of South African music released is limited to
particular formats (e.g. Afrikaans music, gospel and kwaito) and that government
entities and other music industry stakeholders will need to address this holistically

fn strategies to ensure that a wide rahge of South Africen music is.recorded.

29. Should the Authority intervene in music formats? Please elaborate on your _

response

: 5;3 Impact of Local Content Regulations on Television

5.3.1 Accordlng fo research conducted public, publlc commercial, commercaal free-to -air
and terrestrial subscrlptlon broadcasters all exceed the minimum requwed overall

quotas set in the regulations.

5.3.2 SABC 1, SABC 2 and SABC 3 reported that the percentage of local content declined o
during the period of 2007/2008 and 2011/2012. Research conducted stated that it was
due to the financial crisis that the SABC_faced in 2009. However, e.tv reported that
they broadcast a relatively constant level of South African content between 2008 and
2012 (an average of 48%). |

5.3.3 The da{a collected showed that both public and public commercial broadcasters derive
a large proportion of their advertising revenue from local content whilst the subscription

broadcaster M-Net derives more advertising revenue from international programming.

5.3.4 On the cost side, data provided by SABC 1 and SABC 2 suggest that the proportional
cost associated with acquiring local content has increased over the period reviewed
(200?!2008 - 201 1/2012). SABC 3 information though, indicated that in 2011/2012 the
cost of local content was proportional to the amount screened. M-Net indicated that

this relative cost has remained relatively constant, This could however be a function of

P A e e 1 et et -2 - o - - e ¥ R aar = -+ e

Page 38

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 4 JULIE 2014 No. 37803 41

the type and genre of local content that has been produced as some genres (such as

drama content) have a higher per minute production cost than others.

5.3.5 In considering the preference for local versus international confent by audience
members in different LSM groups, the results suggest that genre and Iénguage play a
more important role in audience preferences than whether content was locally or
internationally produced. This could however be a function of the type and genre of
local content that has been produced as some genres {such as drama content) have a

higher per minute production cost.

536 Althougﬁ international content appears to be more cost-effectiv'e, this is due to the
relatively low cost of acquiring such content and not due to it attracting higher revenue.
Local content plays'a particularly important role in drivihg up audiences and therefore
generatmg revenue from advertising and sponsorshlp and as such has become a

‘commercial imperative for broadcasters.

30. What are the key drivers behind the costs increase .in acquiring the local

content?

5.4 Impact on the Independen‘t-producﬂqn sebtor'

5.4.1 I'n_formati_on prbvided by DTI and thé NFVF among others indicates that there has been
subs_tan’tiaf growth over the past decade in both the film and television production
industries, resuiting in growth in the number of producers and therefore employment in
the industry. In recent years (sincé 2010) the number of local content channels on

subscription satellite services (e.g. Mzansi Magic) has increased significantly.

5.4.2 Specifically, the DTl has assisted in growth of the industry through its targeted
production incentives, though it seems that the film industry (rather than the television

- production sector) has benefited most from this. However, as the film and television
production industries in many instances rély on the same set of resources, the growth

in the film industry can be expected to hold positive spin-offs for television production.
Some broadcasters noted, hoWever, that the industry could benefit even more if

television licensees are also awarded rebates for their productions.
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31. Besides those mentioned in this document, what qther sources have assisted
in the growth of this sector? o
32, Are there any suggestions on how the Authority can facilitate the growth of the

independent production sector?
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6. ASSESSMENT OF TECHNOLOGICAL CHANGES
6.1 General projected trends

The latest Entertainment and Media Outlook 2013-2017 projects a consolidated annual
growth of 10.9% for the whole entertainment and media market segment between 2013 and
2017 driven largely by increasing internet penetration which will widen access to

entertainment and media products and serviCes.

33. How can regulation ensure that the above is achieved?

6.2 Impact of technology on the Radio Broadcasting lnd'ustry

6.2.1 Convergence and the expansion df broadband access allow people to listen to a
' greater range of music and radio services from South Africa and around the world via

the Internet or mebile platforms.

6.2.2 SAARF AMPS 2013 reports that about 29% of All Adults (16+) Llse'their phones for
| listening to radio. This proportion appears to have increased consistently over the past
three years as the study indicates that about 23% of cell phone users download or
listen to music on their phones. Data showed that convergence could increasingly put

' pressuré on listener [oyalty to particular traditional Iicehsec_l radio stations. The impact -
will- depend on a range of 'féctors, including broadband penetration, the cost of |

bandwidth and access to devices to “tune in” to such alternative services.

6.2.3 PwC projects that radio as a plaiform for advertising will grow strongly over the next
five years, from R3.6bn in 2012 to R5.5bn in 2017. According to PwC, radio will remain
one of the few advertising platforms to reach a national audience as a large share of
the population at this étage does not have internet access. Increasing car ownership
and urbanisation (with commutes getting longer and traffic congestion) PwC projects,

will further contribute to the attractiveness of radio as an advertising platform.
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34.1s there anything that the Authority can do in order tc ensure that South
African listeners grow in numbers, even though the recent platforms allow

them to access world-wide web?

6.3 Impact of Digitisation on the Music Production Industry

The Outlook repost étates-that aver the period music revenues overall will increase only
marginally from R2.15 billion in 2012 to R2.20 billion in 2017. However, both DTI an.d' the
DAC ha.ve stated that they will be developing strategies to boosi the music industry in South
Africa in the 2013/2014 financial year.

35. What measures can be used to improve the projected marginal growth?

6.4 Impact of Technoiogical Development on Television Content

- New se_rvices : _ _

6.4,1 Over-the—qu' (OTT) TV or TV over the internet bundled with other services requires
fast, reliable and. affordable broadband access. Furthermore, what is often called
."sécond screen” engagement with television programming is likely to grow. This
involves viewers interacting with each other, the programmes and p'r.ogll"amme makers
via social media and other networks. This offers opportunities for broadcasters to

engage more intensely with viewers and use this engagement to generate revenue.

6.4.2 The Outlook Report stated that low fixed broadband access will affect access'to OTT
services, and by 2017 only 18% of South Africans are expected to have fixed
broadband access (13% in 2012). 1t further stated that revenues from filmed
entertainment will grow due to increased internet access, with revenue from electronic
home video services such as video-on-demand increasing significantly over the next
five years (to over R1 544 million in 2017, up frem R816 million in 2012).

6.4.3 According to PwC, by 2017 revenue from OTT services will still remain only a fraction
of overall pay-TV revenues. It states that in 2012 DSTV’s BoxOffice recorded 400 000
rentals per month from both broadband and DSTV subscribers but that the impact of
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such services would have on-subscription TV revenues over the next five years would

be minimal.

6.4.4 PwC further expects that subscriptions fo pay-TV services will continue to grow from
over four millicn subscribers in 2012 to six million in 2016, with subscription revenues
reaching nearly R20 billion by 2017 despite the introduction of internet television

services and free to air multi-channel television (via DTT and satellite).

6.4.5 In terms of DTT migration, it would be difficult to predict the impact thia will have. It is
argued that aspects of a successful migration would not be solely determined by the
Authority. To the contrary, the following factors would determine successful digital
mlgratlon ' ' _

- 6.4.5.1  the appeal of programming on incentive channels to audlences
6.4.5.2 the effectiveness of marketing and awareness campaigns, the rdliout of set .
_ top boxes (STBs) to outlets, and o | |
' 6.453 the impleme_ntation of the STB subsidy scheme by government.

36. How should the Authority review regulations to ensure that they are in line with

technological developments?-

impact on the television broadcaster business model

6.4.6 During the migration period, broadcasters will contlnue to broadcast their analogue :
ser\nces while developing and broadcasting incentive channels to attract audiences
to invest in STBs. In the initial stages of migration (the first year) it is unlikely that a
significant number of TV households would have purchased and/or activated STBs
and viewership of the DTT only channels will be limited thus limiting the possibility of
revenue from advertising for broadcasters. Take up of the devices will depend on
network rollout, STB and antennae dist_ribﬂtion and logistics and promotion of the

new service/s and it is thus difficult to project figures for this.

6.4.7 e.tv stated that it estimates that it will need at least one million viewers to break even
on new incentive channels. Licensees will consequently have to bear the costs of

these new incentive channels during the initial periods of the migration, while having
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6.4.8

6.4.9

6410

to ensure that their programme offering is sufficiently attractive to persuade

audiences to purchase the STB.

It is expected that free-to-air broadcasters will iose meney in the initial phases of DTT

migration as they will not be able to cover the costs of providing incentive channels.

' M-Net however will be able to recover at least some of their costs if they aggressively

market their channels and therefore recoup expenses from'subscription fees.

The Authority needs to explore the validity of the claims that the initial stage of digital

platforms would result in the broadeasting industry becoming expensive without ever
striking a cheaper mark as more new entrants and independent producers gain more

access in creating, delivering and packaging their own material.

It is further important for the purposes of this study to consider the growth of Pay-TV

.generally'in South Africa and the effects this ha's had on the overall viability of free to

air services, While the ECA states that revenue from advertising or sponsorship or a

combination thereof "cannot. be the largest source of annual revenue” for Pay-TV,

_ total subscription revenue in South Africa has exceeded total television advertising

6.4.171

and sponsorship revenue since 2009, essentially rendering thé provision

meaningless.

PwC br_ed.icts that subscription TV will continue to grow in South Africa over the next
five years, with subscription revenue projected to grow from just over R15 billion in
2012 to R1.9.6 billion in 2017. Similar fo this report, the latest Outlook report states
that the launch of DTT could affect Pay-TV subscriber growth, but emphasises that
this will depend on the quality of content on the free-to-air services. It further states

that while DTT will fragment audiences ber channel, it will create opportunities for |

more effective and targeted advertising on niche channels and programmes.

37.

38.

How should the Authority ensure that local content programming is not
compromised during the migration to digital broadcasting?
How should the Authority reduce the burden of local content requirements for

broadcasters who are required to dual illuminate?
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6.5. Impact on the independent production sector

.6.5.1 The independent production sector, as with ail broadcasters, stands to benefit most
from the digital switchover, first through cost reductions given the lower costs of
producing in a digital format, and second as a result of the growing demand for new

and original content,

6.5.2 With regard to access, what is noteworthy |s the extent to which the independent |
production sector has embraced digital teéhnology, and the growing number of
productipn and post-production companies and facilities houses that have invested in
digital equipment and facilities. This provides some insight on the impact that

convergence and the digital switchover have had on the sector.

6.5.3 The cost of cameras, _sound'an'd lighting equipment, and especially post-productioh
facilities and editing software has been steadily decreasing. This has opened up
opportuni'ties for smaller and emerging producers to enter the market, given the lower

barriers to enfry.

6.5.4 South African broadcasters are stariing to demand that a_Ii' new programming is

| delivered in MD, and as-the migration to DTT picks up pacé, there is going fo be an
even wider choice available to broad_castérs and cOns.u'mers._This is choice of content,

but more importantly choice of what content to view, and over what kind of device at 2

time to suit the viewer,

6.5.5 The content delivered over the traditional broadecast distribution platforms is now
supplemented and complemented by content that has been made for viewing on
smaller screens and mobile devices. However of greater significance still is the nature
“of the engagement between the producers/broadcasters on the one hand and viewers
or consumers on the othér that has been affected by these technological advances.
Consumers have become creators and producers of content, some of which finds its

way onto traditional TV channels and new web-based distribution channels.

39. How will new ways of creating content affect television independent

production?
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40. What is your view on horizontal integration between production companies
and licensees? Should the Authority intervene in those? Please substantiate
41. Since the digital switch-over is likely to have a positive impact in the

production séctor, what is. the possible plan of ensuring that there is diversity

of programme offerings?
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7. GENERAL QUESTIONS: OVERACHING REGULATORY REVIEW OF THE
REGULATIONS

7.1 Twoe free-to-air satellite platforms were launched by a broadcasting services licensee and
ECS/ECNS licensee during the process of the study (FreeView and OpenView);

42. What approach do you propose the Authority should follow regarding local
content regulation of free to air multichannel satellite platforms? '

43. Should new free to air digital only licensees that might be introduced during
the digital migration period be subject to the same regﬂ[atdry regime as
existing players or should they have lighter touch regulation until they have
efther been established for a' certain number of years, or have access to a set
percentage of audiences and/or share of TV ad spend?

44. What approach do yo.u propose the Authority should follow i'egarding local
content regulation of Community Television Services? Please include :
requi_'rement for independent production. . o

45 What intérirﬁ local content measures should the Authority put in place, if any,
in relation to terrestrial television broadcasters, for the dual-illumination
period? o ' |

486. Please provide suggestions regarding how the Authority should regulate local
content for DTT channels? _ ' ' -

47. What are your views regarding a progressive i'ntroducti.on of regulatory quotas
that will apply during the dual tlumination period dependent on activation of
set top boxes?

48. How should the Authority regulate local content on satellite and terrestrial
multi-channei subscription services post analogue switch off? '

49.1s the differentiation between subscription and free to air services, with a

lighter touch approach to regulating Pay-Tv licensees still relevant?

7.2 EPG listings .are regulated in Canada. Canadian licensees may appeal the listing of a
non-Canadian service which is thought to compete with a Canadian pay or speciality
service and the CRTC will then decide whether or not to remave such services from the

list, or shift them info a less competitive Jocation on the channel dial.
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7.3 In the UK, Ofcom administers a Code of practice on Electronic Programme Guides. This -

Code sets out the practices to be followed by EPG providers to amongst others; give
appropriate prominence for - public service channels; provide the features and
information needed to enable EPGs to be used by pedple with disabilities affecting their

sight or hearing or both; and to secure fair and effective competition.

50. In a muiti-channel environment, should the Authority set specific requirements
in relation to the prominéhce of South African content on any Electronic
Programme Guides (EPGs)?

40 hitp:/fstakeholders ofcom.org.uk/broadcastingfbroadeast-codes/epg-code/
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& CONCLUSION

8.1 The main issues raised relating to the definitions relate io the loopholes within the
current Local Content regulations. It is noted the Authority 2002 Position Paper
raised a number of prbposals regarding definitions and highlighted these dLiriﬁg
consultative processes. The report notes that since these were contained in
legislation, the Authority is not in a position to amend them, but could leverage the

ICT Policy review underway to make necessary recommendations.

8.2 To illustrate, the current definition of broadcasting services does not account for the
competition posed to traditional broadcasters by audio visual content providers and
services that might not have the same local content and other reguiatory

requirements placed on the former.

8.3 There were qUestions about the basis on which the Authority differentiates between
the regulation of free-to-air and SUbSCFIptIOﬂ television broadcasters and the lmpact.

of this dlfferentlatlon on their ability to compete fairly.

8.4 According to bo.th_the Authority and broadéas'ters’ reports, television serﬁices do
comply with the Loécal content requirements as they either meet or-'excee_d the -
_ minimum quotés éet in the regulati'on. Though, research suggests that certain_ genras
'could, based on the “cost a'ésodiated with théir"produ_ction, benefit frdm -continued'

reguiation.

8.5 Independent producers and free to air broadcasters noted that the cdnverged
platforms and services in a multi-channel environment would. require inventive
regulatory approaches in order to aftract further investment and to ensure the

ongoing viability of the broadcasting sector.*

8.6 Radio licensees generally met or exceeded the SA music content quotas.*? However,

commercial services in particular indicated that it would be difficult for them to meet

41 In the UK, sponsorship and advertising requirements have been relaxed, and in Australia the format factors were reduced
(overall score calculation appreach refaxed).

42 There are exceptions to this, such as Radio Lotus, but the community radio stations that were surveyed achieved on
average 60%, while commercial achieved an average of 27%, and public radio stations, between 53% and 72%.

S WA o W e

Page 49

e e I Y U VTR W SR

This gazette is also available free online at www.gpwonline.co.za




52 No. 37803 GOVERNMENT GAZETTE, 4 JULY 2014

increased South African music quotas given limited production of music across all

formats.

8.7 The Authority's akility to monitor cornpliance with regulations and license conditions
and/or the regulatory burdens associated with both reporting on compliance or
proving non-compliance repeatedly emerged during the review process. Suggestion
from research conducted is that the Authority should consider applying
methodologies_of external financial auditors and in essence find a way io verify the

. reliability and accuracy of information provided by broadcasters.

8.8 The socio-cultural analysis focused on assessing the irnpact of the South African
content regulation. [t has shown that, the regulatory approach has contributed to an
increased ‘audience demand __tor.-S'outh African oontent,"particular_ly multi-lingual

- drama program_ming “resulting in it becoming a commercial ' '_im'perati\ie for

- broadca'st'ers. The 'assessment has high’lighted Which'genres of television are

| |mportant to focus regulatlon on, in order to ensure that socral and cultural objectlves

of the relevant Iaws are effectlvely met.

8.2 The market and cost- benefit analysis conducted as part of this project provided' an
. analysrs of audlence trends and assessed the impact of South African music ‘and

television content regulatlons as weII as the lmpact of future regulatory optlons

8.10 The study found that radio ' broadcasters _are. predom'in_ant_ly' '_de_pe_nde'nt' on
'advertising revenue and that above the line South African advertising spend_ is
almost 15% of all advertising expenditure. The results suggest that the music
content regulation did not affect the cost structure of radio broadcasters, and that
the cost of acquiring local content is comparable to that of foreign content.
Commercial broadcasters that responded with the necessary data stated that
expenditure on South African music content remained at around 25% of total spend

on music.

8.11 It was further noted that while the available data did not allow to forecast how the
music recording industry will be affected by a change in music content requirements
for radio broadcasters or the effect this will have on production and release of
different music forimats, it was anticipated that broadband penetration creates a
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larger platform for artists to showcase their music and makes them less reliant on
traditional means such as radio. Radio is however likely to remain an important
compenent in any musician’'s effort to reach audiences, but is no longer the only

means of doing so.

8.12'While it was difficult to make final conclusions on the impact of the SA television
content regulation on the independent production industry, information gathered
through the interviews and from an assessment of industry studies, there has been
substantial growth over the past decade in_both the film and television production
industries, resulting in growth in the number of producers and therefore employment

~inthe industry.

8.13 On- the contrary I'ndepend'e'nt prOduetien organisations ha\ke submitted some
researc:h that indicates that this growth might have been partially reversed as a
‘result of the 2009 SABC financial crisis. In recent years (since 2010) however the .
number of Iocat content channels on subscnptlon satelllte servlces (eg Mzansl-
Maglc) has lncreased S|gn|f|cantly and thls has |n some ways addressed the

challenges relatmg fo the SABC erisis. -

8.14 While increased -aCcess to the. internet_ will facilitat'e easier acc'ess'to ‘a range of
audlowsual content it is not expected that new mternet based content serwces will -

have a S|gn|flcant effect on Iacensed telewsmn sennces in the near future

_8.15 There‘ is a potential incréase of 'competitic')n betw_een chann‘els and licensees for.
programming, audiences and adverfising revenue, due to audience fragmentation

that occurs in a multichannel environment.

51. Are there any cother issues/suggestions/icomments you would like to raise that

are relevant to the review?
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