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IMPORTANT NOTICE

The Government Printing Works will not be held responsible for faxed documents not received due
to errors on the fax machine or faxes received which are unclear or incomplete. Please be advised
that an “OK” slip, received from a fax machine, will not be accepted as proof that documents were

received by the GPW for printing. If documents are faxed to the GPW it will be the sender’s respon-
sibility to phone and confirm that the documents were received in good order.

Furthermore the Government Printing Works will also not be held responsible for cancellations and
amendments which have not been done on original documents received from clients.
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GENERAL NOTICE

NOTICE 887 OF 2012
DRAFT GENERAL LICENCE FEES

REGULATIONS

1. The independent Communications Authority of Scuth Africa has, under sections
41 (cl{iv-v) and 5(7}(a}ii) of the Electronic Communications Act, 2005 (Act No. 36
of 2005}, made the reguiations in the schedule.

2. A copy of the drafi amendment reguiations is available on the Authority’s website at
http/hwwew icasa.org.za and in the ICASA Library at 164 Katherine Street, Pinmill
Farm, Sandion Block D, between 08h30 and 16h30, Monday to Friday.

3. interested persons are invited to submit written comments or written representations
with regard to the drafi reqguiations, within thirty {30) days of publicaion of this
notice hy post, hand delivery, facsimile transmission, or electronically (in Microsoft
Word) for the attention of:

Godfree Maulana

Independent Communications Authority of South Africa
Private Bag X10002Z

Sandton

2146

Delivery address: Block B, Pinmill Farm, 164 Katherine Strest, _Sandtan. Where
poessible, written represaentations should also he e-mailed fo:
ecsecns.campliance@icasa.org.za.

Enquiries can be directed to the Project Leader on:
Landline: 011 568 3215

Fax: 011 566 3218

4. Al written representations submitted to the Authority pursuant o this notice will be
made available for inspection by intarested persons at the Authcrity's library and
copies of such representations will be obtainable on the payment of the prescribed
fea.

At the request of any person who submits writien representations pursuant to this

‘C.ﬁ

natice, the Authority may determine that such representations or any portion thereof
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is confidential in ferms of section 4D of the |CASA Act. If the request for
confidentiality is refused, the persen making the reguest will be allowed to withdraw
such representations or portion thereof.

6. The final regulations will be published in the government gazette.
These regulations will come inte effect on 1 April 2013.

The General Licence Fees Regulations, 2009 are hereby repealed.

// / /f - ’
DF STEPHEN MNCUSE

CHAIRPERSON
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Schedule

1. DEFINITIONS
In these regulations, unless the contexi otherwise indicates, a word or expression to
which a meaning has been assighed in the Electronic Commurications Act, 2005

{Act No. 36 of 2005) has the meaning sc assigned;

“the Act™ means the Electronic Communications Act, 2005 (Act Mo. 36 of 2005);
“mccounting Officer”™ as stated in section 60 of the Close Corporatiaon Act 69 of 1984,

“Adminisirative fees”™ means the fees payable in terms of regulation 3(2)

and contained in Schedule 1;

“Annual Licence fees” means the fees payabie in tarms of regulation 3{1)

and contained in Schedule 2;

"Applicable Interest Rate™ means the uniform interast rate set by the Minister of

Finance in terms of section 8Q{1Xh) of the Public Finance Management Act 1 of

1999;
"B3 Licensee” means hroadcasting service licansee;
"ECHS licensee™ means Fedmonic Communications Network Service Licensee;
"ECS ficensee” means Elecironic Communications Service Licensee;

"Licensed Service” as defined in the Electronic Communications Act under
“broadcasting service”, “electronic communications sarvice” and ‘electronic

communications network service”; and

“Turnover” maans income generated from the provision of licensed services.
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2. PURPOSE OF THESE REGULATIONS
Thie purpose of these Regulations is to prescribe —

{a} the administrative fees payable in respect of an application or registration for a licence,
amendment, transfer or rengwal as contemplated in sections 4(1Xc)iv} and 4{1)(c)(v)

of the Act; and

(b} The annual licence fees payable by licensees as contemplated in section 5(7) (a) (i) of

the Act.

3. APPLICATION

{1} The annual licence fees prescribed in these regulations and as set out in schedule 2
apply to halders of individual and class ECS Licences, individual and class ECNS

Licences and individual commercial BS Licences.

{2} The administrative fees are as set out in schedule 1 and:

{a} The method of pavment prescribed in the Process and Procedure regulalions as
published in the Gavernment Gagzette applies, and
(b) Will be adiusted by & maximum of the Consumer Price Index (CPl) as published by
Statistics Scuth Aftica or such other parcentage as determinad by the Autharity.
4. EXEMPTIONS
The following Licensess are sxempt from the payment of annual licence fees:
{a) Class Licences for Community Broadeasting {Sound and Television);

(b) RPublic Broadeaster; and

(c} Licensees who are granted and issued a licence in terms of the Act where the
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License satisfies the turmover threshold as per the reguiremenis for classification as a

small enterprise  in the Transport, Storage and Communication Sector as

defined in the National Small Enterprise Act 102 of 1896, as amended.

(d} Licenseas wili be exempted from paying Annual Licence fees in the first three (3) years

of generation of revenue from licensed services.

8, PAYMENT OF ANNUAL LICENCE FEES

FPaymenis in respect of annual licence fees are due as prescribed in schedue 2 and 3.

6. INTEREST

Interest on all [ate pavments in respect of the annual licence fees is payable in accordance

with tha PFMA, at the applicable interest rate as published by the Minister of Finance.

7. CONTRAVENTHONS AND PENALTIES

(1) Upon a determination of non-compliance by the Complaints and Compliance Commitiee

in terms of the ICASA Act, the Authority may impose a fine not exceeding:

{(a) {5%) five percent of quaster (1} one tWwmover of licensee’s preceding financial year from
d Y

date of nan-compiiance for contravention of regulation 5 and 6.

(b} Two Million Rands {R2 000 000.00} for contravention of regulation 4.

§. SHORT TITLE AMD COMMENCEMENT

(1} These regulations are called the ICASA General Licence Fees Regulations, 2012

9, REPEAL AND AMENDMENT

(1) In the event of any confiict betwesn the provisions of this regulation and the licence

tarms and conditions which purports fo impose Annual andfor Licence Fees, the

provisions of this regulation prevail.
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SCHEDULE 4
ADMINISTRATIVE FEES

The fees payable by applicanis and registrants, as the case may be, in respect of

applications and registrations respectively are set out beiow,

INDIVIDUAL LICENCES

Initial applications for Licences:

Electronic communications network services: As specified in ITA
Electronic communications services: As specified in ITA
Broadcasting services: As specified in ITA

Applications for amendment of Licences:

Electronic communications network services: R 52 000.00

Electronic communications services: R 52 000.0C

Broadcasting services: R 52 000.00
Applications for renewat of Licences:

Electronic communications network services: R 520000

Electronic communications services: R 5200.00

Broadcasting services; R 5200 00
Applications for transfer of Licences:

Elecironic communications network services: R 52 000.00

Electranic communications services: R 52 000.00

Broadcasting services: R 52 000.0C
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CILASS LICENCES:

Initial registrations:

Electronic communications network services: R10 4C0.00
Electronic communications services: R10 400.00
Community broadcasting services: R 3120.00
Low Pewer Commercial Sound Broadcasting: R % 20000
: . R 1040.00
Low Power Community Sound Broadcasting:
. . . ) R 52000
Special Event Broadeasting Licences:
Appiications for amendment of Licences:
Efectronic cormmunications neiwork services: R10 400.00
Flectronic communications services: R10 400.00
Community broadcasting services: R 1040.00
Low Power Commercial Sound Broadeasiing: R 2080.00
Low Power Community Sound Broadcasting: R 1040.00
Applications for renewsai of Licences:
Flectronic communications network services: = 5 200.00
Electronic communications services: R 5 200.00
Community broadcasting services: 1 040.00
Low Power Commercial Sound Broadcasting: 7 5 200.00
Low Power Community Sound Breadcasting:
R 312000
Applications for transfer of Licencas:
Electronic communications network services: R10 400.60
Electronic communications services: R10 400.00
Community broadeasting services; R 312000
Low Power Commaercial Sound Broadcasting: R 2 080.00
R 1040.00

Low Power Community Sound Broadcasting:

SPECIAL TEMPORARY AUTHORIZATIONS:

Applications for every three (3} months; R 5 200.00
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SCHEDULE 2
ANNUAL LICENCE FEES

(1Y The Annual Licence Fees payable by Licensees in accordance with these regulations
are to be calculated wusing the formula set out hersin, read with the applicable

percentages.

Pa = Payable Annual licence Fee

T = Turnover due o licensed activities
Pp = applicable percentage in accordance with this schedule read with regulation 3(1).

Pa=Ppx (T
Individual Electronic Cammunications Network Servicas: 0.75%
Individual Electronic Communications Servicas: 0.75%
individual Commercial Broadcasting Seivices 0.75%
Class Electronic Communications Network Services: 0.75%

Class Electronic Communications Services: 0.75%
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SCHEDULE 3
PAYMENTS IN RESPECT OF LICENCE FEES

(1) FORMAT FOR SUBMISSION OF FINANCIAL STATEMENT FOR THE PURPQOSE OF
LICENCE FEES CALCULATION

[ Company Name

Financial Year £nd

Financial Year

Auditing Firm /Parner

ﬁé&iﬂbﬁting Officer Name: S"ifg"namre:

Company CFO/ Accounting Officer MName: Signature:

Total Revenue Generated R 200 As per AFS
Total Mon-Licensad Revenue . 24 ‘300___ )
Total Licansed Revenue R w000

Revanue from Licensed services  {sece examples below) R ‘000

1. Voice X XXX

2. Data XX XXX
;3. Roaming X XXX
4. interconnection XX X0

5. Other licensed services X XXX |

! Total Revenue from Licensed seivices HRX XXX
[ e e e e o .

verify that the information providad is true and correct and have beean reviewed by an Auditar/

Accounting Qfficar.

Signature.................nLDesignation. .o Daten L
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SUBMISSION GF FINANCIAL STATEMENTS

{3} All licence holders must:

a. submit audited Annua! Financial Statements within six {8) months of their financial
year end, or;

b. submit financial statements signed and sworn te by the acceunting officer of the
licensee where the licensee is not legally cbliged to provide audited financial
statemants;

{4y Community Broadcasters must submif the following within six (8) months of their financial
vear end:

a. annual financial statements signed off by the accounting officer; and

b. provide a list of all donors and amounts donated and details of ali financial and

non-monetary donations.

PAYMENT OF ANMUAL LICENCE FEES

{5} Where a legal entity holds any combination of a BS Licence, ECS Licence andior
ECNS Licence, such entity must calculate the licence fee based:
{a) on the firm's turnover based on the audited annuat financial statements of that
firm: or
{b) Financial statements signed and sworn to by the accounting officer of the licensee

whaere the licensee is not legally obliged to provida audited financial stalements;

(6) Unless expressly authorized by the Authority, all payments in respect of licence fees are

due annuaily.

(7} Annual Payments
{a} are due annually based on the lcensee's financial vear,;

(b) are dua and payable within 6 months from the end of the licensae's financial year,
{c) may only be paid by way of an eiecironic transfer or via a direct depoesit
inte the Authority's bank accournt; and.

{d) must be hased on tha:

i Audited annual financial statement of the licenses; or

ii. Financial statements signed and sworn to by the accounting officer of the
licensee where the licensee is not legally obliged {o provide audited financial

statements;

(e} are io be adjusied immediaiely on receint of the applicable annual financial
statement of the licenses which must be submitted within & {six) months from the

financial year end;
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(7 must be submitied as in schedule 3 (1} of the regulations and must bhe
submitied as an annexure to the annual financial staterment and be subject to
audit;

{g) which are estimates must be submitied as in schedule 3(1)}, these must be
used for the purposes of comparison to the final submission of the annual

payments.
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General Notice - Explanatory Memorandum for the
Draft General License Fees Reguiation, 2012

intreduction

in 2009, the independent Communications Authority of South Africa (the Authority)
published in Government Gazette No 32084 the General Licence Fees Regulations
{the Regulations). The purpose of the Reguiations was 1o prescribe (1}
administrative fees payable {o apply, register, renew, amend or transfer a licence
and (2) annual licence fees payable. The Authority now iniends reviewing the
Regulagtions due to cerfain administrative hurdies associated with  their

mplernentation.

Discussion

The Authoniy took a position ai the time that despite the new legislalive framework
ushered in by the introduction of the Electronic Communications Act No 36 of 2005
(the ECA), the levying of annual ficence fees remained relevant and justifiable.
Monetheless, two principles should guide the levying of annual licence fees in the
new legislative envirenment: The first principie s thal annuai licence fees may only
he imposad on the licensed activities. Secondly, annual licence fees may be levied
on a number of different financial measures, such as on gross profil or gross
revenue. In adopting the Reguiations, the Authority took a posilion thal annual
licence fees should be tevied on gross profit due to the fact that, among other things:
{1) Only profitable entiies will pay fees, thus giving a regulatory hcoliday to
unprofitable entities.
(2} Levying fees based on a percentage of gross profil is competition-neutra in
the sense that it treats different entities differently.
{3) The methodclogy takes into account the impact of economic cycles on
profiiability,
{4) The mathodology is easy to administer,
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Threa years of implementing the Regulations have brought to the fore certain
administrative challenges relating to collecting annual licence fees. Section 1 of the
Regulations defines Gross Profit as total revenue generated from licensed activities
less total costs directly incurred in the provision of such services. Whilst the infention
of the Reguiations was to levy annual licence fees on profitable entities only, the
reality of the matter is that this definition has led t¢ regulatory arbitrage where certain
operators subiract from their revenues all mannar of cosls, s0 as to declare as
minimal a profit as possible or in extreme cases to declare a loss. The Authority has
not been able to verify that the fees collected are indeed what were due. This has led
to a gualified audit opinion against the Authority durving the 2011/2012 financial years
and has implications for prior year records as well. Ai the centre of the gqualification is
the fact that there is no way of verifying the accuracy of cosis. The financial
statements submitied by operators are not disaggregated to the ievel of identifying
direct costs incurred in providing icensed activities. Due to information asymmetry
the Authority has been at the mercy of operators in terms of interpreting what direct
costs entail. The idea of providing a guideline on calculating direct costs may not be

a viable oplion since licensed achivitias differ from one operator to the ¢other

it is for this reason that the Authority is proposing io amend the base upon which
annual licence fees are calculated. The proposal is {o levy annual licence fees based
on annual turnover derived from licensed activities, as outlined in Schedule 2 and 3

of the draft regulations.

Conclusion

The attached draft reguiations propose an administratively simpler method of
caiculating annual licence fees than the current Regulations. The pubiic is therefore
invited to make comments on the draft reguiations. The rest of the ocurrent
Regulations remain unchanged apart from conseguential changes brought about as
a result of the change in the formuia. In order to encourage entry or to lower entry

barriers into the market, the Authorty is proposing a regulatory holiday for new

entrants, In terms of which they are onily required to pay annual licence fees afler 3

years of starting operations and generating an income.
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