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VODACOM (PTY) LTD Fourteenth Respondent

REPLYING AFFIDAVIT

I, the undersigned,
GRAHAM NEIL MACKINNON

do hereby make oath and say that:
DEPONENT, KNOWLEDGE AND AUTHORITY

1. | am an adult male and the Chief Legal Officer of the applicant (‘Cell C’), and the
deponent to the founding affidavit in this application. | remain authorised as
before to represent Cell C in these proceedings and to depose to affidavits in

relation to this application.

2. The allegations contained in this affidavit are, save where the context indicates
the contrary, within my personal knowledge and are true and correct. Where |
make legal submissions, these are made on the advice of Cell C's legal

representatives, which advice | accept as correct.
SUMMARY OF THE CELL C APPROACH IN REPLY

3. | have read and considered the answering affidavits filed by the first and second
respondents (‘ICASA’), and the thirteenth respondent (‘Telkom’), as well as the

counter-application flled by the ninth respondent ('MTN').

3.1. Cell C aligns itself with the content of the MTN counter application and will

file the requisite notices in this regard.



3.2.

3.3.

5.1.

3
No reply is required in respect of the answer filed by Telkom, given the
stance that it takes in the litigation, which is supportive of Cell C's application

for relief.

This replying affidavit deals solely with ICASA’s answering affidavit, filed in

opposition to the application in Part A of the notice of motion.

Before dealing with the content of particular paragraphs of the answering affidavit,
| note that much of the answering affidavit comprises legal argument, which | shall
not respond to in this replying affidavit. Cell C stands by the averments set out in
its founding affidavit, and the substance of legal argument made in the answering

affidavit will be dealt with in legal submissions at the hearing of the application.

A close reading of the answering papers reveals that ICASA is not in a position
to dispute that the time between the publication of the End-User and Subscriber
Services Charter Amendment Regulations, 2018, published by way of
Government Notice 233 in Government Gazetle 41613 of 7 May 2018 (‘the
Amendment Regulations’) and the intended date for Implementation (one
month) was too short for a licensee to ready itself for compliance. The theme
that ICASA pursues is that the licensees, including Cell C, ought to have taken
earlier steps in anticipation of the publication of the Amendment Regulations.

That approach is irrational:

ICASA ought not to have published regulations for implementation by a date
that it had understood and had been advised would be unfeasible, except if
a licensee had taken steps in the hope that it guessed correctly at what the

final content of the Amendment Regulations might be.



5.2.

6.1.

6.2.

6.3.

4
Moreover, given the complexity of the submissions by Cell C and other
licensees during the consultation process, it appears that ICASA had
scarcely applied its mind to the submissions made to it (whether generally
or in relation to the period required for implementation), since the finali
version of the Amendment Regulations was published shortly after the final

sets of submissions were received.

Essentially, the answering affidavit deals with the question of urgency. Cell C will
argue more fully at the hearing of this application that the question of urgency is
no longer appropriately to be raised by ICASA in its response to Cell C's

application:

Part A of this application was launched on the basis of urgency, given that
the Amendment Regulations were due to come into force on 8 June 2018,
by which date Cell C, would have found itself non-compliant, despite its best

efforts to achieve compliance and through no fault of its own.

Part A of this application was accordingly set down for hearing on Thursday

7 June 2018.

ICASA filed no answering papers at the time and made no effort to oppose
the matter on the basls of urgency, for example, by opposing urgency by
arguing off the founding papers (an option that was open to it if it wished to
pursue it). Rather, ICASA proposed that the matter be removed from the
roll, and that the implementation date of the Amendment Regulations be
postponed until the final determination of Part A of Cell C's application, with
licensees not to be found to be non-compliant with the Amendment

Regulations. It also proposed time-frames for the filing of affidavits, and
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asked Cell C to prepare a draft order along these lines. A copy of an email

from ICASA’s attorneys is attached as annexure “RA1",

6.4. Cell C drafted an order as requested, and ICASA agreed to the draft order
as proposed, which formed the subject-matter of engagement by all of the
respondents in this application. The draft, which obliged ICASA not to take
any steps to implement the Amendment Regulations, and which provided
for time periods for the filing of answering and replying affidavits, was made
an order of this Honourable Court. Neither ICASA, nor any other
respondent, reserved the right to contest urgency when the matter came to
be heard. A copy of the order forms part of the court file and it is accordingly

not attached. -

6.5. On 11 June 2018, ICASA published a notice suspending the effective date
of the Amendment Regulations pending the determination of this

application, as appears from annexure “RA2" hereto.

6.6. The conduct of ICASA Iindicates that it waived reliance on urgency as a
ground of opposition and accepted the urgency of the matter in the
circumstances. It will be argued more fully at the hearing that ICASA,

through its actions, forfeited any right to rely on the alleged absence of

urgency.

6.7. The court may appropriately deal with the application on the merits without

further regard to the question of urgency.

7. Insofar as urgency is to be considered by the court, | note that ICASA relies on
alleged self-created urgency on the part of Cell C. In advancing this argument,
ICASA raises the stage at which Cell C brought to ICASA's attention the technical



7.1.

7.2.
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difficulties with implementing the Amendment Regulations within one month of
publication in the Government Gazette. ICASA appears to submit that, In
circumstances where the timeframe necessary for operationalising the
Amendment Regulations had not been brought to ICASA’s attention during the
public participation process, ICASA cannot be challenged by licensees even
when the timeframe provided for by ICASA is impractical, unfeasible and thus

irrational in the circumstances.

First, the suggestion that Cell C had not raised the significant implications
for it (and other licensees) from an accounting and technlcal (including
bifling) point of view is simply wrong. The point was most certainly made in
submissions to ICASA. Cell C made it quite clear that ICASA’s proposals,
particularly on out of bundle billing, rollover and transfer of data (for prepaid
as well as post-paid consumers) would have very significant implications for
Cell C (and other licensees) from an accounting and technical (including
billing) point of view, and would require substantial dedicated resources to

implement consequential changes to Cell C's processes and procedures.

The second point to note in this context is that it is completely unreasonable
for ICASA to have expected the licences to make detailed submissions on
the time required to implement the (then proposed) Amendment
Regulations in circumstances where the licensees were insisting that the
Amendment Regulations did not appropriately provide for aspects like roll-
over and transfer of data at all. The licensees had hoped to persuade
ICASA to make substantial changes to the regulations in consequence of
the participation process. In its submissions of 3 January 2018 (attached to

the answering affidavit as annexure AA3), Cell C took the opportunity to:

VAL
L.V



7.2.1.

7.2.2.

7.221.

7.2.2.2.

7.2.2.3.

7.2.2.4,

7.2.2.5.

7.2.286.

7
make the general submission that the (then proposed) Amendment
Regulations sought to dictate the commercial terms upon which a
liconsee and end-user may contract (para 8) and that the draft
Amendment Regulations went beyond the powers of ICASA to

regulate;

submitted in respect of Regulation 8B(3) (Expiry of data bundles

(prepaid)) that —

ICASA lacked the authority to dictate commercial terms, given
the power to regulate afforded to it under the Electronic
Communications Act 36 of 2005 (‘ECA’) (paras 14 — 16);

the regulation was irrational for its (unintended) cost impact upon
consumers brought about inter alia by the realities of bandwidth

availability and IT requirements (para 17 — 31);

the substantial interference Iin commercial terms was

unreasonable in the circumstances (para 32 — 33);

ICASA had failed to take relevant considerations into account,
which relevant considerations had been brought to its attention
by licensees who had made submissions in earlier rounds

(including Cell C) (para 34);

the purported regulation aimed at compliance with the Consumer
Protection Act 68 of 2008 ('CPA’) constituted an error in law (para

35 - 38);

the then proposed regulation wouid undermine competition in the

data market (paras 39 — 42);



7.2.3.

7.2.3.1.

7.2.3.2.

7.24,

7.241.

7.24.2.

7.3.

7.3.1.

8
complained in respect of regulation 8B(1) and (2) (Disconnection of

service upon expiry of bundles — post-paid) that it was —

impermissibly vague for the reasons set out in the submission

(paras 43 — 45); and

unreasonable for its effect on consumer choice (paras 46 — 47);

and

asserted In respect of regulation 8B(4) (rolling over of unused data and

transfer of data) that —
it would lead to network provisioning problems (para 49); and

it was vague and that it was not clear what licensees’ obligations

were under the proposed regulation (para 50).

The third point is that the (uncontested) version in the founding affidavit sets
out the evolution of the Amendment Regulations over time. This chronology
and ICASA’s own pleading in answer (read with the content of annexures
AA1 and AA2 to ICASA’s answer) show that the 7 August 2017 and 17
November 2017 versions of the Amendment Regulations proposed the
coming into force of the Amendment Regulations upon publication, with the
final version published on 7 May 2018 (annexure FA3 to the founding
affidavit) making provision for the Amendment Regulations within one
month after publication, as had been indicated at the press briefing of 26

April 2018.

It is apparent from the documents serving before this Court that the
content of the August and November draft versions of the Amendment

Regulations were affected by the engagement with licensees and this
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7.3.3.

7.4.
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resulted in a number of changes to the Amendment Regulations,

including the date of entry into force.

Cell C could not be expected to anticipate what the final version of the
Amendment Regulations would prescribe and/or proscribe (in terms of
obligations imposed upon licensees) and thus the precise nature of the
technical operations that would be necessitated in order to comply with
the statutory obligations imposed until such time as it was informed of

the content of the final version of the Amendment Regulations.

The final version of the (then proposed) Amendment Regulations was
only received by Cell C on 26 April 2018, pursuant to an ICASA media
briefing.

The fourth point is that, shortly after being informed of the proposed
implementation time-frame on 26 April 2018 and, most notably before the
publication of the Amendment Regulations in the Government Gazette, Cell
C actively engaged with ICASA on the feasibility of the proposed one month
timeframe provided for in clause 8 of the draft Amendment Regulations (as
appears from annexure FA3 to the founding affidavit). Cell C explained in
its 4 May 2018 letter (given to ICASA before the publication of the
Amendment Regulations in the Government Gazette) that it had proactively
undertaken an assessment of the time-frame required to secure
compliance. The failure of ICASA to respond to the complaints raised by
Cell C up until the launch of this application (as set out fully in the founding
papers) necessitated an approach to this court to ensure that Cell C would
not be found to be in breach of its obligations imposed under the

Amendment Regulations. Of course, on ICASA’'s own version, it had



7.5.

7.51.

7.5.2.

7.5.3.
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received submissions even prior to 26 April 2018 on the technical
impossibility of compliance within a short time-frame (albeit not from Cell C).
ICASA was so determined to implement the Amendment Regulations within
a short space of time that it elected not to engage with parties raising

concerns in this regard.

The fifth point is that ICASA’s approach is inconsistent with the one adopted
in respect of the implementation of other regulations in the past, | attach
hereto extracts from the following regulations, which came Into effect upon
publication, but in respect of which ICASA provided for longer periods for
implementation, on the basis that compliance could not be achieved with

immediate effect:

Number Porting Regulations of 2005 (annexure “RA3A"), in respect
of which ICASA allowed a period of nine months for network operators
to offer mobile number portability to its subscribers after the

promulgation of the regulations;

Call Termination Regulations of 2010 (annexure “RA3B"), in respect
of which ICASA allowed a period of approximately six months until new

rates came into effect; and

Numbering Plan Regulations (annexure “RA3C"), in respect of which
ICASA allowed a period of six to twenty-four months for

implementation of the various frameworks and strategies.

To this date, ICASA has failed to respond to any of the Cell C correspondence in
which technical difficulties were set out. Notably, on 19 June 2018, Cell C's

attorney wrote to ICASA to record that it had not received any response to
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correspondence of 4 May 2018 and 28 May 2018. The technical difficultles were
restated and Cell C's attorney invited ICASA to ‘arrange such meetings and/or
site visits as may be required fo enable the Authority to apply its mind to our
client’s submissions, and consider the request for an extension for a period of at
least 6 months made by Cell C to comply with the Amended Regulations'. It was
also made plain that ‘in the event that the Authorily requires assistance from one
or more external technical or business process experts to assist it in this
evaluation, Cell C would similarly be willing to consult with them and to provide
them with reasonable access fto its Internal technical facilities, and where
possible, to arrange for access to those of relevant external standalone technical
platforms’. This much appears from annexure “RA4", another piece of
correspondence that has not been met with the courtesy of a reply. Irrationally,
ICASA has proven completely unwilling to engage with Cell C to find a solution

to the problem.

REPLY TO SELECTED PARAGRAPHS OF THE ICASA ANSWERING AFFIDAVIT

9.

9.1.

9.2

10.

10.1.

Ad para1

| deny that the contents are true and correct. Anything in the answer that Is
inconsistent with the contents of the founding affidavit and the allegations

herein, must be taken to be denied as incorrect.

The remainder of the contents of this paragraph are not disputed for

purposes of this application.

Ad para 2

| admit the description of ICASA and the legislative basis for the

performance of functions by it.



10.2.

11.

11.1.

11.2.

12
The impact of the doctrine of separation of powers on the relief sought in
Part A of the notice of motion comprises legal argument and will be argued
at the hearing of the application. Suffice it to record that there is no reason
to believe that the exercise of powers by ICASA cannot be subjected to
evaluation for compliance with the Promotion of Administrative Justice Act

3 of 2000 ('PAJA’) and principle of legality.

Ad paras 3

The exercise of public power is appropriately subjected to scrutiny, and the
exercise of such powers may be prevented if a proper case is made out for

it.

The impact of seeking an interdict against ICASA carrying out its statutory
powers does not alter the legal requirements that are to be satisfied in the
seeking an interim interdict. The considerations that are to be taken into
account under each requirement are affected by the separation of powers

principle and this will be argued at the hearing of the application.

12. Adparas4.1-44

12.1.

12.2.

The relief is aimed at securing the lawful exercise of powers by ICASA. The
exercise of powers granted to ICASA cannot be unfettered, and it must
comply with the law. If the exercise of powers is irrational or in some other

way defective, it is open to chailenge.

Cell C denies that the standard sought to be imposed upon it by ICASA, in
seeking the interim relief that it does, is the appropriate standard. Full legal

argument will be presented at the hearing of this application.
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13. Adparad.5

13.1.

13.2.

13.3.

13.4.

ICASA’s decision on the implementation date of regulations must comply

with the requirement that it is rational and lawful.

ICASA does not have to agree with any licensee on the implementation date
of regulations in order for such an implementation date to be rational, but
ICASA is compelled to take all relevant considerations (such as the ability
of licensees to comply with its regulations within the time-frames
contemplated) into account in setting a date for compliance. ICASA’s
steadfast refusal to engage the licensees in this regard (both before and
after the publication of the Amendment Regulations in the Government
Gazette, and before and after the launch of this application) provides

evidence of its refusal to bring relevant considerations into account.

In the present case, Cell C was in no posiltion to comply with the Amendment
Regulations, having only received notice of their imminent publication and
one-month time-period for implementation on 26 April 2018. Before then,
Cell C could not have known with precisely what requirements it would have
to comply under the Amendment Regulations and could not have prepared

itself accordingly.

There Is no alternative available to Cell C (and ICASA does not state what
that altemative might be). The inevitable failure to comply with the
Amendment Regulations (given the technical impossibility that has
repeatedly been communicated to ICASA, as well as the financial and other
consequential effects) will expose Cell C to compliance actions by ICASA.
Cell C cannot sit back and wait in the knowledge that it will be acting in

breach of regulations.



13.5.
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In any event, Cell C submits that regulators are obliged to act in a manner
that is proportionate and appropriate to the harm sought to be remedied or
avoided. Although ICASA has noted that it wants to protect consumers from
‘bill shock', unfair ‘loss of data’, and 'out of bundle’' charges which are too
high, it is not clear that the number of customers affected warrants a
wholesale change in the regulatory regime, as is brought into effect through
the Amendment Regulations. It is important to note that the Amendment
Regulations are aimed at prepaid as well as post-paid consumers. Prepaid
consumers, who make up the largest number of customers in the South
African market, do not receive any bilils, and so they will not experience the

‘bill shock' that ICASA relies on.

14. Adpara5

14.1.

14.2.

It is indeed true that a public participation process was followed, and that
Cell C participated. The time-lines indicate that ICASA took its time In
consulting with interested parties, but for some reason now it insists on
compliance within a very short time-period, even though it has been

informed that compliance is not possible within the time-period provided.

It is a fallacy to suggest that Cell C had been in a position to make
submissions on the time-frame within which it had to comply with the
Amendment Regulations even before it was known precisely what these
would entail in their final form and/or before it was known what notice period
would apply before compliance was required. As | have explained
hereinabove, Cell C had challenged the proposed Amendment Regulations
in substance, so that it may have expected that its submissions might sway

ICASA and that the content of the Amendment Reguiations might differ from



14.3.

14.4,

14.4.1.

14.4.2.
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what had been proposed at various times prior to formal publication of the

Amendment Regulations.

Be that as It may, once the Amendment Regulations were released at the

press briefing of 26 April 2018, Cell C did engage with ICASA, to no effect.

The inferences sought to be drawn and legal argument contained herein will
be addressed at the hearing of this application. For present purposes, |
simply deny the suggestion that the legal position would have been different
had Cell C made more elaborate submissions on the technical requirements
for timeous compliance with the Amendment Regulations at an earlier

stage.

On ICASA’s own version, concerns were raised (if not explicitly by Cell
C), but it had not been swayed by submisslons to it that technical
compliance would require an implementation period of up to six
months. Cell C is not yet in possession of the record of proceedings
and is therefore unaware of the number of licensees who raised the
concern regarding the implementation period of the Amendment

Regulations but does not dispute ICASA's allegation in this regard.

Why it would have responded differently to similar submissions by Cell
C, is not explained. Indeed, even in the face of what it describes as
detailed description of the technical difficulties, ICASA persists with its
position that it is not technically impossible to achieve compliance
within the prescribed time-period. As | explained hereinabove, an
invitation has been made to ICASA to assess Cell C’s submissions on
technical impossibility, but ICASA has not taken up the invitation. At
no stage has ICASA proved itself willing to be confronted with the facts



14.4.3.

14.5.

14.6.

16
that undermine its assertion that technical compliance is possible

within the time-frame provided.

It is not a question of which licensee drew to the regulator's attention
the issues of concern in the draft Amendment Regulations but rather
that the issues were in fact raised. Cell C cannot be regarded as non-
suited on the grounds set out in the answering affidavit. All licensees
are to be regulated on an equal basis, and no distinction is
appropriately to be drawn between Cell C and others in the
clrcumstances. What is evident, is that ICASA had not brought into
account submissions made to it in respect of the time-frame required

for compliance.

Moreover, Cell C did not ‘keep its powder dry’ in an effort to subvert the
public participation process. Quite simply, it could not have been expected
to know what the law was going to be until the final version of the
Amendment Regulations was published. It is a central tenet of the rule of
law, a founding provision of the Constitution of the republic of South Africa
Act 108 of 1996 (‘the Constitution’) that the law must be known. How can
a party be expected to ready itself for compliance with a regulation, the final
content of which was not known before 26 April 20187 The insinuation that
Cell C sought to actively prejudice ICASA by withholding information is

unsubstantiated, inflammatory and denied.

Full legal argument will be presented at the hearing of this application.

15. Adpara 6

16.1.

The nature of the public participation process is admitted.



15.2.

15.3.

15.4.
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| deny in the strongest possible terms that Cell C wilfully withheld information
from ICASA in the public participation process. Cell C responded to the
substance of the (then proposed) Amendment Regulations. [t was only
when it was placed in a position to know what the final content of the
Amendment Regulations entailed that Cell C was in a position to assess the
time it would take for it to comply. The suggestion that Cell C ought to have
readied itself for compliance with proposals that did not have legal force, in
order to avoid potential difficulties in timeously complying with the published
version of the Amendment Regulations, cannot be accepted. A party has
no obligation to guess at what the state of the law might be and arrange its

affairs on the basis of guess-work on what the state of law might be.

As soon as Cell C became aware of the impossibility of compliance, it
brought this to the attention of ICASA, first at the press briefing of 26 April
2018 and then in correspondence of 4 May 2018 (issued before the
publication of the Amendment Regulations on 7 May 2018, but after the final
form of the Amendment Regulations was made known at the press briefing).

There was no delay on the part of Cell C in this regard.

Full legal argument will be presented at the hearing of this application.

16. Ad para?

16.1.

As explained hereinabove, | deny the allegation that the urgency was self-
created. | deny in any event that the issue of urgency remains live between
the parties, given ICASA’s response to the launch of this application that
included suspension of the coming into effect of the Amendment

Regulations.
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Urgency was created by ICASA’s insistence to push ahead with the
implementation of a set of regulations that it had been told could not be
complied with in a short time-frame. Had ICASA responded to the
correspondence directed at it, an application could have been avoided. It
did not and has refrained from reacting to Cell C cormespondence dating

back to as early as 4 May 2018 to this day.

17. Ad para 10

17.1.

17.2.

17.3.

The very purpose of the public participation process is to allow interested
parties an opportunity to make submissions to ICASA in an effort to sway it
in its approach as evidenced in published proposals. What ICASA
suggests, is that the public participation process is a sham that cannot result
in meaningful changes to that which has been proposed, so that parties
must ready themselves to comply with the earliest proposals, even while

attempting to argue for changes to them. This position cannot be accepted.

Cell C could not, and was not obliged to, ready itself for compliance with the

content of regulation that was not finally known to it.

Had Cell C commenced [ts analysis of technical changes necessitated, it
would have had to conduct an assessment of this nature on each iteration
of the draft Amendment Regulations, taking into account the changes In the
obligations imposed in each draft. This would amount to a costly, time-
consuming and wasteful exercise. It is entirely prudent and efficient that Cell
C wait for the final version of the Amendment Regulations to ascertain the

technical changes warranted by the Amendment Regulations.
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17.5.

17.6.
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It was only by 26 April 2018 that Cell C was in a position to know what would
be required of it under the Amendment Regulations. That is why it was only
able to respond in substance to the proposed implementation period when
it directed its (hitherto unanswered) letter to ICASA on 4 May 2018. There

was no delay on the part of Cell C.

| deny any suggestion that ICASA would have been more responsive to the
concemns raised at an earlier stage. It had been unresponsive to the
submissions of others, and it has proven itself unwilling to engage with the
concemns for almost two months since 4 May 2018, despite repeated

requests from Cell C and an invitation to conduct its own assessment.

Full legal argument will be presented at the hearing of this application.

18. Ad paras 11.1-11.4

18.1.

18.2.

There is no obligation on a licensee to comply with regulations that have
been proposed and that are the subject of a public participation process that

might well lead to changes to the proposals.

A | must point out that ICASA has, in the past, consulted on regulations and
then did not finalize or implement such regulations. This provides an even
greater reason for licensees not to do ready themselves for implementation
until a final version is published. Examples include the Interconnection
Guidelines — Notice 1259 of 2000, Government Gazette No 20993,
Electronic Communications Facilities Leasing Regulations, 2010, -
Government Gazette No 33252 and the 2008 Draft Essential Facilities

Regulations - Notice 1800 of 2007, Government Gazette No 30612.

£
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Moreover, in the past, even when new regulations were supposed to come
into effect, ICASA has extended the valldity of the then existing regulations,

as was the case for example in the Call Termination Regulations of 2014.

it cannot be that a regulator's decision must be anticipated in these

circumstances.

Cell C stands by the allegations in its founding affidavit, which are not

undermined by ICASA’s bare denials (including the one in paragraph 11.4),

Full legal argument will be presented at the hearing of this application.

19. Ad para11.5

19.1.

19.2.

Cell C does not contend that the technical changes necessitated by the
Amendment Regulations amount to an ‘insurmountable impediment to
compliance with the Amendment Regulations, and it has never advanced

this position as an absolute.

Rather, the position adopted is that the technical changes required render
it impossible to comply with the Amendment Regulations within a one month

perlod. ICASA does not engage with this allegation.

20. Ad paras 11.6-11.15

20.1.

20.2.

| relterate that it was not for Cell C to raise time-frames for compliance
before the content of the Amendment Regulations (including the

implementation date) became known to it.

| deny that ICASA would have responded differently, since it accepts that it
was unaffected in its decision-making by submissions of others on the time-

frames required for compliance.



20.3.

21.

21.1.

21.2,

21.3.

2]
Cell C, a consumer champion with a record of introducing pro-consumer
products into the market, has no interest in delaying an offer to the detriment
of its customers. As Cell C indicated to ICASA in its presentation to ICASA
at the public hearings, it has already implemented a series of measures
designed to protect consumers, such as SMS notifications alerting
consumers once they have less than 15 megabytes of data remaining as
well as alerting them once their data has been depleted, two options
allowing customers to set limits in respect of data usage and recharge
options providing consumers with certainty of spend. However, it cannot
comply with the requirements in a time-frame as short as the one provided
for by ICASA. It must ensure that it is not found to be non-compliant and it
can only do so by securing a later implementation date for the Amendment

Regulations.

Ad paras 11.16 - 11,23

Cell C raised its concerns as early as 4 May 2018. ICASA would have this
court believe that, even given the seriousness of the matter, ICASA made

no attempt to engage with concems raised before 6 June 2018.

ICASA criticizes Cell C for waiting until the last moment to come to court,
but it says that it was only willing to consider the issue by as late as 6 June
2018, a mere two days before the Amendment Regulations were due to take

force.

Not only that, but the 6 June 2018 meeting of ICASA has not resulted in a
reasoned response (let alone any response at all) by ICASA. On ICASA's
version, it decided to suspend the regulations, but clearly such suspension

was premised on the bringing of an application by Cell C. There was no
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attempt to suspend implementation for a period that related to submissions

made to ICASA.

21.4, Had ICASA responded in a meaningful manner to the correspondence, the
need for this application could have been avoided. The suggestion that Cell

C ‘jumped the gun’ are disingenuous, to say the least.

22. Ad para12
22.1. These paragraphs deal with Cell C’s submissions on urgency.
22.2. In light of ICASA’s response to the application (including suspension of the

Amendment Regulations), the question of urgency may be taken not
properly to be in dispute any longer. | refer to what | have stated

hereinabove.

22.3. As | indicated above, the urgency was not self-created, since Cell C acted
with due diligence once it became aware of the final content of the
Amendment Regulations. Before that moment it was not required to ready
itself for compliance with a law, the final content of which was not known to

it.

22.4. For the sake of completeness, | assert once more that Cell C could not have
risked non-compliance with the law, which would have inevitably followed
had the implementation of the Amendment Regulations not been
suspended. The decision was only formally suspended In consequence of

the launch of this application.

22.5. Given that ICASA has suspended implementation of the Amendment
Regulations until this application is determined, the matter need no longer

be enrolied on an urgent basis.
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Full legal argument will be made at the hearing of the application, including

in respect of the legal argument regarding the separation of powers.

23. Ad para13

23.1.

23.2.

23.3.

23.4.

Insofar as ICASA accepts that there was a need to provide for a time-period
to allow for compliance (and thus provided for a one month period), it must
be accepted that the time-period must be rational in the circumstances.
Once it was accepted that compliance could not be achieved with immediate
effect, ICASA was obliged to provide to a reasoned basis for the time period
for compliance. It is of no use to create a regulatory regime that ICASA
itself knows is not capable of being complied with in the short term.
However, ICASA has throughout proven itself unwilling to engage with the

submissions made to it in relation to compliance.

What ICASA argues for is a hasty implementation to the detriment of
consumers, in the alleged pursuit of consumers’ interests. In any event, if
Cell C cannot comply, then the benefits to consumers cannot be achieved,
even if ICASA insists on the imrationally short compliance period. The

balance of convenience favours the grant of relief.

| deny that Cell C's customers are being subjected to unfair business

practices.

Full legal argument will be presented at the hearing of this application.

24. Ad para14

24,1,

The regulatory process applicable to the imposition of a statutory fine
against licensees for non-compliance with regulatory obligations is

admitted.
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24.3.

244,

24.5,

24.6.
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What ICASA argues for is that Cell C was to have taken the risk that ICASA
might not have been responsive to its submissions in such a process, or
that it might have raised arguments such as those raised in this application
(such as that Cell C ought to have taken earlier steps to comply with a

regulation, the final content of which was not known to it).

It cannot be asked of a party to await compliance steps being taken against
it, in the hope that it might successfully defend itself in due course. A party
in the position of Cell C had to ensure that its actions would provide no basis

for compliance actions being taken against it.

That ICASA should suggest that the technical failures that are anticipated
ought to be tolerated, since consumers have experienced such failures in
the past, is astounding. It would be highly undesirable to expose consumers
to large-scale technical failures simply because ICASA is over-hasty in its
implementation of the Amendment Regulations. The mobile industry is
highly competitive and a smooth, efficient and reliable service is paramount
to consumers. Disruptions in service and any errors in billing and invoicing
is hugely detrimental to customer perception of Cell C, as the third mobile

network operator.

Moreover, | point out that the anticipated problem is not limited to technical
failures. The required implementation at this stage will lead to significant
financial burdens and costs to Cell C, and requires dedicated resources to

make the necessary changes to processes and procedures.

One would expect a regulator such as ICASA to have a basic understanding

of what the effects of this regulatory measure might be before it seeks to

have it implemented. ICASA's insistence on the over-hastlly VL

(; .

w
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implementation of these Amendment Regulations, and in its response to

this application, provides evidence that it lacks such basic understanding.

24.7. Full legal argument will be presented at the hearing of this application,

particularly in relation to the requirements for an interim interdict and on the

separation of powers.

WHEREFORE Cell C persists in praying for the relief as set out in its notice of

I~

GRAHAM NEIL. MACKINNON

motion.

| CERTIFY that this affidavit was signed and sworn to before me at S"""“’W"/on this
the 28 “'Elay of JUNE 2018, by the deponent who acknowledged that he knew and
understood the contents of this affidavit, had no objection to taking this oath,
considered this oath to be binding on his conscience and who uttered the following
words: "l swear that the contents of this affidavit are true, so help me God".

COMMISSIONER OF OATHS
Name:
Address:
Capacity:
CHARLES RONALD WATSON
Commissioner of Daths

Practising Attorney R.S.A.
1 Commarce Square, 39 Rivonia Road
[Cnr Hetling & Melvilte Roads), Sandhurst 2194
Teli G111 911 4300



From: Simpiwe Njokweni <SCN@khl.co.za>

Sent: Thursday, 07 June 2018 12:40 PM

To: Heather Irvine <heather@fhinc.co.za>; Niel Jacobs <Niel@fhinc.co.za>

Ce: Pumezo David <PD@khl.co.za>; Olwethu Moses <OM@khl.co.za>

Subject: FW: Cell C / ICASA - End User and Subscriber Charter Regulations - urgent - Court 9E at 14h00

Dear Sirs,

Our client has resolved to oppose the matter. Herewith attached is our client’s notice of intention to oppose.

Our client propose that:

the matter be removed from the roll;

The implementation date be postponed until the final determination of Part A of your application.

The licensees will not be penalised for non-compliance pending the final determination of Part A of the application.
We deliver our opposing papers with 10 days from the date of the order and reply, if any, be delivered In 5 days.

If you are in agreement, kindly prepare a draft order and let us peruse same.

Regards

SIMPIWE NJOKWENI | Senlor-Associate




Knowles Husain Lindsay Inc
Attorneys

4th Floor The Forum

2 Maude Street

Sandton, 2196

P.O. Box 782687
Sandton, 2146

Docex 42 Sandton Square

T: +27 11 669 6000 | F: +27 11 669 6299
T: +27 11 669 6099 | F: 086 635 3680 (Direct)

www.khl.co.za

——0Original Message-—-

From: kyocera@khl.co.za [mailto:kyocera@khl.co.za)
Sent: 07 June 2018 11:49 AM

To: Simpiwe Njokweni

Subject:

TASKalfa 6500i
[0D:c0:ee:ab:ce:7d]

This e-mail Is interded for the confldential use of the Intended reciplant and may be protected by attomey/client privilege. Review, dissamination, distribution
or copying is sirictly prohibited If you are not the intended recipient. If you have received it in error please do not read It, notify us at our e-mall address and
delete the e-mail from your system. Knowlee Husaln Lindsay Inc accepts no llabillly for the accuracy of the information or advice contalned In the e-mail, nor

any loss ariaing from rellance on k.
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4 No. 41696 GCOVERNMENT GAZETTE, 11 JUNE 2018

GovERNMENT NoTices * GOEWERMENTSKENNISGEWINGS

INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA

NO. 582 11 JUNE 2018

SUSPENSION OF THE EFFECTIVE DATE OF THE END-USER AND
SUBSCRIBER SERVICES CHARTER AMENDMENT REGULATIONS, 2018
NOTICE 233 OF GOVERNMENT GAZETTE 41613 PUBLISHED ON 07 MAY
2018

The Independent Communications Authority of South Africa hereby publish the
attached notice regarding the suspension of the effective date of the End-User and
Subscribers Service Charter Amendment Regulations, 2018, published in Notice

233 of Government Gazette 41613,
/f'" ben Mohlzloga
Cheirperson
This gazetie is also avallable free online at www.gpwonline.co.za
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THE INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA

Genaral Notics - Suspansion of the effective data of tha End-User and
Subscribar Services Charter Amandment Regulstions, 2018, Notica
233 of Government Gazette 41813 published on 07 May 2018

1. The End-User and Subscriber Services Charter Amendment Regulations,
Notice 233 of Government Gazette 41613 (“the Amendment Regulations®) will
no longer be effective as from 8 June 2018. The effective date Is suspended
pending the final determination of Part A of an urgent application launched by
Cell C Limited in the High Court, Gauteng Local Division, Johannesburg.

2. The suspension of the effective date is consequent to a Court Order in terms

of which the High Court, by agreement, ordered that, until Part A of the urgent
application has been determined, the Authority will not take any steps to

Thie gazette is also avallable free online at www.gpwonline.co.za
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implement the Amendment Regulations, nor will it take any actlon against

Licensees for non-compliance with the Amendment Regulations.

3. The Authority wiil now file its answering affidavit responding to the application,
and Cell C its replying affidavit, whereafter the application will be argued.

4. The Authority will continuously update Licensees on the developments in the

dispute.

This gazette is also avallable free online at www.gpwonline.co.za
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THE GOVERNMENT PRINTING WORKS |
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Prlntlng Works will be relocating to its new premises |
within the:

MASADA BUILDING at 196 PROES STREET, PRETORIA
(l.e. CORNER OF PAUL KRUGER AND PROES STREETS)

with effect from 3 May 2005.
For enquiries and information:

Mr M Z Mentjane
Tel: (012) 334-4653
Cell: 083 640 6121




STAATSKOERANT, 30 SEPTEMBER 2005 No. 28081 3

GoVERNMENT NOTICES

DEPARTMENT OF COMMUNICATIONS
No. R. 963 30 September 2005
I, Dr, lvy Matsepe-Casaburri, Minister of Communications in terms of section 98 of the
Telecommunications Act, of 1996 (Act No. 103 of 1996}, hereby give notice that | have
approved the regulations In the schedule, made by the Independent Communications

Authority of South Africa under section 96 of the said Aét.
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SCHEDULE

DEFINITIONS

in these Regulations any word or expression to which a meaning has been assigned In
the Act shall have the meaning so assigned and unless the context otherwise indicates

‘block operator’ means a network operator that is subject to requirements in respect of
number portability and that has been allocated a number block that is subject to number

portability;
‘CLI’ means a caller line identity;

‘donor operator’ means a network operator that is subject to requirements in respect of
number portability and that ceases to serve a number that is being ported;

‘donor service provider’ means a service provider that ceases to serve a number that
is being ported;

‘functional specification’ means a regulation determining the rules applicable fo
operators and through operators to service providers for the implementation,
management and performance of number portabllity;

‘geographlc number’ means a number that is part of a block that has been allocated
for use in a specified geographic area;

‘ordering system specification’ means a specification of the procedures by which a
recipient service provider, a recipient operator, a donor operator, and a donor service
provider exchange information between each other in order to provide number portability
to a subscriber, including the information to be sent, the format of the information, the
means of communication, the times when communications may be sent, the time limits
for responses and the handling of error conditions;

‘reciplent operator’ means a network operator that is subject to requirements in
respect of number portability and commences or continues to serve a number that is or

has been ported;

‘reciplent service provider' means a service provider that commences or continues to
serve a number that is or has been ported;

‘service provider’ means

(a) an entity that sells to a subscriber the abliity to make and receive telephone calls;
(b) a network operator;
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(c) an entity person that buys network services from a network operator and resell
these services to subscribers;

‘subscriber’ means any person or entity that Is a party to a contract or other similar
arrangement that s in force with a service provider or network operator for the supply of

telecommunications services, Including-

(a) in respect of making and receiving calls, any caller who makes or terminates or
receives calls that are the subject of such a contract or arrangement; and
(b) in the case of mobile services, pre-pay customers;

‘the Act’ means the Telecommunications Act, 1996 (Act No.103 of 1996);

‘winback’ means a donor network operator or donor service provider who contacts
subscribers to offer discounts, free services or other inducements in order to convince
those subscribers not to change operators or to revert back to their original operator in
the first two months after requesting number portability; but does not include offers
made to subscribers in general that do not refer to number portability or the individual

subscriber's current or past services.
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Requirements to provide number portabllity in respect of blocks of geographic
numbers

2(1)

@)

3)

(4)

All network operators who are subject to requirements In respect of number
portability and who terminate calls to subscribers who are identified by
geographic numbers and are connected directly to their network shall offer
number portability to subscribers who have been assigned more than ten
different numbers within the same block of 10,000 contiguous numbers

provided that-
(@) no numbers within the same block are assigned to other subscribers;

(b) the network termination points remain within the geographic boundaries
associated with the number block by the Authority; and

(c) the numbers will be ported to another network operator who Is subject to
requirements in respect of number portabllity.

Telkom and all other operators who are required In terms of sub-regulation (1)
to offer number portability shall cooperate together fo provide such portability as
soon as possible: Provided that every pair of operators between whom number
portabllity in accordance with sub-regulation (1) is possible shall provide such
number portability not later than two months after the launch of those services
by whichever operator launches services later or any longer time that the
Authority may on request determine before the launch of the said services.

All network operators who are subject to requirements In respect of number
portability and who terminate calls to subscribers who are identifled by
geographic numbers and are connected directly to their network shall offer
number portabllity to subscribers who have been assigned more than ten
different numbere within the same block of 1,000 configuous numbers:-

Provided that-

(@ no numbers within the same block are assigned to other subscribers;

(b) the network termination points remain within the geographic boundaries
associated with the number block by the Authority; and

(c) the numbers will be ported to another network operator who Is subject to
requirements in respect of number portability.

Telkom and all other operators who are required in terms of sub regulation (3)
to offer number portabllity shall cooperate together to provide such portabllity as
soon as possible; Provided that every pair of operators between whom number
portabliity In accordance with sub-regulation (3) is possible shall provide such
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(5)

number portability no later than four months after the launch of those services
by whichever operator launches services later or any longer time that the
Authority on request may determine before the launch of the sald services.

The implementation of number portabiiity in respect of blocks of geographic
numbers shall conform to a functional specification to be promulgated by way of
Government Notice. The functional specification shall be developed and
maintained by the Authority in consultation with the network operators, service
providers and other interested partles including user organisations. The
Authority shall enforce the functional specification.

Requirements to provide number portability In respect of individual geographic
numbers

3 (1)

(2)

(3)

(4)

(5)

All network operators who are subject to requirements in respect of number
portability and who terminate calls to subscribers who are identified by
geographic numbers and are connected directly to thelr network shall on
request in writing from another network operator who is subject to requirements
in respect of number portabllity provide the capability for subscribers to have
number portability when transferring to the said other operator: P rovided that
any network termination point remains at a location that conforms to the
geographic boundaries assocliated with the number block as determined by the

Authority.

Every network operator who makes a request contemplated in sub-regulation
(1) shalt send a copy of that request to the Authority.

The capability to provide number portability as contemplated in sub-regulation
(1) shall be made available between the operators concemed within 12 months
of the request contemplated in that sub-regulation.

The implementation of number portability in respect of individua! geographic
numbers shall conform to a functional specification to be promulgated by way of
Government Notice. The functional specification shall be developed and
maintained by the Authority in consultation with the network operators, service
providers and other interested parties Including user organisations. The
Authority shall enforce such functional specification.

The network operators who serve geographic numbers and who are subject o
requirements In respect of number portability for individual numbers shall
prepare and maintain an ordering system specification.

<

1%
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(6)

(7)

(8)

(©)

The ordering system specification contemplated in sub-regulation (5) shall be
completed and lodged with the Authority within three months of the date of the
request contemplated in sub-regulation (1).

The preparation of the ordering system specification shall be carried out In
consultation with other interested parties including user organisations.

Network operators shall include in the ordering system specification any
measures that the Authority may request; and shall invite the Authority with at
least five working days notice of the main meetings to be held to prepare the
ordering system specification.

Every network operator whose subscribers have ported its numbers from
another operator shall maintain and make available free of charge or through a
third party included but not limited to the on the Internet a list of the ported
numbers of its subscribers.

(10) The list shall be updated at least once per day and shall be publicly available

unless, the Authority on request determines otherwise.

(11) The Authority shall publish the ordering system specification in the govemment

gazette to afford Interested parties an opportunity to comment thereon. Upon
finalization of the ordering system specification, the Authority shall incorporate
the ordering system specification to these regulations to become an integral

part thereof.

Requirements to provide moblle number portability

4(1)

@)

)

All mobile network operators who are subject to requirements in respect of
number portabllity shall work together to offer number portability to their
subscribers as soon as reasonably possible and not later than nine months after

promulgation of this regulation.

Where a moblle network operator provides services through a service provider
the mobile operator shall secure the cooperation of the service providers In the
provision of number portability through their contractual relationships with them.

The Implementation of mobile number portability shall conform to the moblie
functional specification to be promulgated by way of Government Notice. The
functional specification shall be developed and maintained by the Authority In
consultation with the mobile network operators, moblle service providers and
other interested parties including user organisations. The Authority shall enforce
the functional specification.
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4)

(8)

(6)

@)

(8)

(@)

The network operators who serve mobile numbers and who are subject to
requirements in respect of number portability shall prepare, maintain and lodge
with the Authority within one month of the publication of these regulations an
ordering system specification.

The preparation of the ordering system specification shall be carried out in
consultation with the service providers and other Interested parties including
user organisations.

The network operators shall include in the ordering system specification any
such measures as the Authority may request.

The network operators shall inform the Authority with at least five working days
notice of the main meetings to be held to prepare the ordering system
specification and the Authority shall have the right to attend.

The Authority shall publish the ordering system specification in the govemment
gazette to afford interested parties an opportunity to comment thereon. Upon
finalization of the ordering system specification, the Authority shall incorporate
the ordering system specification to these regulations to become an integral
part thereof.

Each mobile network operator whose subscribers have ported their numbers
from another operator shall maintain and make available themselves, via a third
party or via the Intemnet, free of charge a list of the ported numbers of their
subscribers.

(10) The list shall be updated at least once per day and shall be publicly available

unless the Authority agrees otherwise.

(11) A mobile network operator shall not discriminate agalinst service providers in

any aspect of the implementation of number portability; Including charging and
offering incentives to independent service providers and service providers that

they own in whole or in part.

(12) A network operator or service provider may refuse to import a short number or a

number used for information or other such services.
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(13) A network operator may refuse fo import a number that would clash with

another number or code that is in use, or Is planned to be used, in their network.

Routing

5(1)

()

@)

An operator who originates a call or other communication to a ported number or
who handles a call or other communication from outside the Republic to a
ported number inside the Republic shall be responsible for ensuring that the cali
will be routed directly or indirectly to the operator that serves the called number.

A block operator shall ensure that any calls, and where practicable other
communications, to ported numbers within nhumber blocks allocated to that
operator shall be routed to the network that currently serves the called number
and that any value of the original CLI shall be unchanged by the re-routing
process.

Telkom shall offer to all other network operators a service whereby It will route
calls directly or indirectly to ported numbers.

Cost recovery and charging

6 (1)

(@)

(3)

(4)

(6)

(€)

An operator that is required to provide number portability shall bear its own set-
up costs and all originating operators shall bear any set-up costs that are
incurred as a consequence of regulation 5 (1).

The recipient operator shall pay the donor operator or the recipient operator
shall ensure that the recipient service provider pays the donor service provider
their reasonable per-customer costs necessarily incurred when a customer
ports their number successfully.

No payments shall be made for unsuccessful portings.

Per-customer costs between operators shall be cost based and shall be lodged
with the Authority.

A donor operator shall not charge a subscriber when the subscriber ports their
number and shall ensure that the donor service provider does not charge the
subscriber when the subscriber ports its number.

This regulation does not prohibit the recipient service provider or recipient
operator from charging the customer for successful portings.
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(7)

(8)

(9)

An operator whose retail prices are controlled by regulation, may apply to the
Authority to have reasonable set-up costs of number portability ‘and any
incremental costs incumed in performing the requirements that are
contemplated in regulation 4 (1) be taken into consideration In the next revision

of its price control.

An operator that is required by regulation 5 (2) or 5 (3) to incur additional costs
in routing calls or other communications to ported numbers may charge the
operator from which they receive the calls or other communications for those

additional costs.

The additional charges contemplated in sub-regulation (8) may be applled to
each call or other communication individually or averaged over all the calls or
other communications from the said operator.

(10) Where an operator that is subject to the requirements of regulation 5 (2) or 5 (3)

has its interconnection charges controlled by regulation, that operator may
apply to the Authority to have the reasonable incremental costs necessarily
incurred taken into account in the next revision of its price control.

Service and other requirements

7(1)

2)

(3)

(4)

A reciplent operator shall not order number portability for any subscriber unless
it has received a request from that subscriber and shall ensure that the recipient
service provider does not order number portability for any subscriber unless it
has received a request from that subscriber.

A donor operator shall not engage in winback and shall ensure that the donor
service provider does not engage in winback.

Operators shall not make offers to subscribers with ported numbers that are not
also made to subscribers without ported numbers and shall ensure that the
service providers do not make offers to subscribers with ported numbers that
are not also made to subscribers without ported numbers.

To ensure adequate tariff transparency for callers, where as a result of number
portability t he termination rate charged for a cali to a ported numberis more
than 10% higher than the termination rate charged by the operator allocated the
number block that contains the ported number, the terminating operator shall
apply a waming to be agreed with the Authority before connecting the call and
shall not charge for the period during which the waming Is applied.
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()

(6)

)

(8)

)

The Authority may waive the requirement contemplated in sub-regulation (4) or
1o alter the percentage quoted.

To ensure adequate tariff transparency for callers from networks where on-net
discounts are offered t he following shall apply: Where as a result of number
portability an on-net discount that might be expected does not apply and the
retail rate charged for a call to the ported number is more than 10% higher than
the retail rate with on-net discount for a call to an unported number in the
number block that contains the ported number, the originating operator shall
apply a warning before connecting the call.

The form of the warning shall be agreed with the Authority and the originating
operator shall not charge for the period during which the waming Is applied.

Operators who import numbers shall include In their tariff information an explicit
statement about whether or not these numbers qualify for on-net discounts. The
Authority shall have the right to waive this requirement or to alter the

percentage quoted.

Network operators who are required to offer number portability and their service
providers shall develop, maintain and enforce amongst themselves a code of
practice relating to marketing and sales practices and communications with
subscribers who request number portability.

(10) The preparation of the code of practice shall be carried out in consultation with

other interested parties including user organisations.

(11) All operators shall ensure that their service providers also comply with this code

of practice.

(12) The code of practice shall be lodged with the Authority within two months of the

publication of this regulation.

(13) The network operators and their service providers shall include In the code of

practice any measures that the Authority may request. The network operators
shall inform the Authority with at least five working days notice of the maln
meetings to be held to prepare the code of practice and the Authority shall have

the right to attend.
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(14) Except where otherwise indicated, network operators required to offer number
portability and their service providers shall develop, publish and maintain a code
of practice for resolving disputes within four weeks between themselves relating

to number portability.

(15) The procedures shall include any measures that the Authority may request and
unresolved disputes may be referred to the Authority.

(18) The network operators shall Inform the Authority with at least five working days
notice of the main meetings to be held to prepare the code of practice.

(17) Nothing in these regulations shall be interpreted as to imply that a network
operator or service provider is required to start to serve an entity who Is
requesting service with number portability if the network operator or service
provider would not offer service If that entity were not requesting number

portability.
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No. R. 964

30 September 2005

|, Dr, lvy Matsepe-Casaburri, Minister of Communications In terms of section
96 of the Telecommunications Act, of 1996 (Act No. 103 of 1886), hereby give
notice that | have approved the regulations in the schedule, made by the
Independent Communications Authority of South Africa under section 98 of
the sald Act.
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SCHEDULE

FUNCTIONAL SPECIFICATION FOR MOBILE NUMBER PORTABILITY
UNDER THE NUMBER PORTABILITY REGULATIONS

1{1) Where these functional specification places a requirement on the donor
side, the d onor o perator shall @ nsure that the donor service p rovider
fulfils that part of the requirement that is relevant to them. Where this
functional specification places a requirement on the recipient side, the
recipient operator shall ensure that the recipient service provider fulfils
that part of the requirement that Is relevant to them. In some
circumstances, for a given porting, the same entity may be a donor
service provider in relation to one operator and a recipient service
provider In relation to another operator and therefore these terms
should be interpreted in terms of function rather than identity.

Definitions
2 The definitions contained in the number portability regulations apply.

(1) “CLI” means caller [Ine identity

{2) ‘donor side’ means the donor operator or the donor service
provider.

(3)  “MSISDN” means the moblle station international Integrated services
digital network (ISDN) number

(4) ‘recipient side’ means the reciplent operator or the recipient
service provider.

Scope

3 (1) This functional speclfication applies to the portabllity of subscriber
numbers in all the number ranges that have been or will be allocated
for use by mobile network operators and their service providers and
Includes the following mobile number ranges-

072, 073, 076, 082, 083, and 084.

(2) Numbers within the referred to in sub-regulation (1) ranges that are
used for-

(a) on-net short codes,
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(b) community service telephone,
(c) volicemall message retrieval by the subscriber to whom the

message Is sent, or

(d) that are not reachable from outside the network that serves the
numbers are excluded from the scope of number portability. For
an exclusion of any other range not listed in sub item (a) prior
approval has to be obtained in writing from the Authority.

(3) Numbers used for information and other similar services and short
numbers are Included if these numbers can be reached from

outside the network.
(4) This functional specification applies to:

{a) Mobile network operators in accordance with the number
portabliity regulations;

(b) Other network operators, other than those referred in paragraph
(a) who route calls to portable mobile numbers in accordance
with the number portability regulations, and

(c) Service providers who are placed under obligations through
contracts with mobile network operators in accordance with the
number portability regulations and sub regulation (3) above.

Requirements on the porting procedure

4 (1) The procedure for number portability shall provide for requests for

(2)

(3)

4)

number portablilty from the subscriber to be handied by the recipient
side.

Network operators shall-

(a) agree on the times for supporting number portabillity procedures and
shall include at least 09H00-17H00 Monday to Friday and 08H00-

13H00 on Saturdays, excluding public holldays; and

(b) ensure that service providers support the number portability
procedures during the times referred in paragraph (&).

In this regulation all references to "hours" refer to hours within the
period agreed between the operators for supporting number portabliity
in accordance with sub regulation (2).

When the reciplent side recelves a request for number portability, it
shall advise the subscriber to retrieve any message or any other
Information stored by the donor side that could be lost when the
account is closed.
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(5)

(6)

7)
(8)

(9)

(10)

(11)

Reciplent shall advise subscriber that credit and unused usage
allowances are not portable from one account to another and that third
party services used by the subscriber that work only on the donor
network will not work on the recipient network.

Requests for the porting of @ moblle number passing between a
recipient side and a donor side shall not include the name or address
of the subseriber: Provided that in the case post-pay subscribers, the
requests may include subscriber's account number with the donor
servica provider.

A recipient side shall validate a porting request.

In the case of pre-pay mobile numbers, the only validation of the
subscriber's right to the number shall be a CL! check of possession of
the number: Provided that other checks may apply for the opening of
the new account.

A donor side may reject a request to port only on the following
grounds:

(a) the MSISDN number s not a valid humber on the donor operator's
network,

(b) the MSISDN number Is excluded from number portability under sub-
regulation 2 (2),

{(c) the account number in the request is not the account number used
by the donor side for the MSISDN for which porting Is requested

(post-pay only);

(d) the classification of the account does not match, example a request
is made under the pre-pay procedure for a post-pay account;

(e) the subscriber is already subject to suspension of outgoing or
Incoming calls because of fallure to pay a blll;

(f) the number is already subject to a porting process
(g) the number has already been ported in the last two months;

(h) any other reason agreed to by the Authority and notifled to the
operators in writing.

At the time when a donor side rejects a request, it shall report the
reason for rejection to the recipient side.

A donor side shall not reject a request to port & moblle number
under a post pay account on the grounds that the subscriber still owes
money, nor may they delay the porting untll the debt is collected,
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unless the subscriber Is already subject to suspension of outgolng or
Incoming calils bacause of fallure to pay a blll,

(12) A donor side shall not reject a request to port a mobile number on a
pre-pay or post-pay account because the subscriber's terminal is
locked to the operator's network.

(13) The arrangements for removing locks referred to in sub regulation
(12) shall be independent of the implementation of number portability.

(14) The procedure for number portability s hall result in the ported number
being activated on the natwork of a recipient operator before the number
is de-activated on the network of the donor operator.

(19) A recipient side may make temporary use of numbers for
subscribers who are awaiting number portability.

(16) The donor side shall respond fo requests from a recipient side, and
effect any actions requested, as soon as possible and within one hour
where the responses or actions are required as soon as possible.

(17) Where a reciplent side requests a donor side to deactivate an account
and apply rerouting at a specific ime, the donor side shall effect these
actlons as close as possible to the time requested and not eartier than
the time requested and no later than one hour after the time requested.

(18) Where network operators synchronise changes to their networks, the
changes shall be made at a time of low network fraffic to be agreed
between the operators and speclfied in the ordering system
specification and shall be completed within one hour.

Quality requirements

5(1) The arangements for number portabllity may not result in an increase in
the call set up time for a call to a ported number of more than two
seconds compared to the call set up time for a call to the same
subscriber on the same network if they were using a non-ported number.

(2) The arrangements for number portability may not result in an increase In
the one-way transmission time for a call to a ported number of more than
20 milliseconds compared to the one-way transmission time for a call to
the same subscriber on the same network if they were using a non-
ported number.

(3) Every mobile network operator or Its nominated agent shall report to the
Authority at six month intervals for the first two years of operation and
thereafter annually the following statistics:

(@) The number of requests received as reclplent for the porting of
individual numbers, with the figures shown separately for prepay
and post-pay (reciplent operator reports);
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(b) The number of requests made by the recipient side that have been
rejected by the donor side for the porting of individual numbers, with
the figures shown separately for prepay and post-pay (reciplent
operator reports, separate figures for each donor operator);

(c) Reaeons for the donor side to reject requests for portings (donor
operator reporis);

(d) The number of portings where responses were not received or actions
were not effected within the time limits specified in this functional

specification;
(e) Recipient operator reports separate figures for each donor operator;

() The number of ported numbers that have been returned to the block
operator under sub regulation & (5) below; and

(g) Reciplent operator reports separate figures for each block operator

Other requirements

6(1) Where & number that is subject to number portability is used for more
than one service, for example for both volce calls and SMS, a subscriber
may not take one service from one service provider or network operator
and another service with the same number from another service provider
or network operator.

(2) Nelther a donor service provider nor a donor operator is required to
disclose a subscriber's service profile to the recipient service provider or
the reciplent operator.

(3) When an operator who Is handling a call determines that the called
number is ported and determines the identity of the o perator currently
serving that called ported number, the operator shall add a prefix to the
called number that identifies the current recipient operator.

(4) Where the retall or Interconnection charges for calling a number change
as a result of the number being ported, the operators affected are not
required to apply the new charges until midnight at the end of the first
whole working day after the recipient operator adds the number to the
list of ported numbers that it serves and makes the updated list avallable
to other operators: Provided that the Authority may vary this requirement
as necessary and may introduce a requirement for all operators to
synchronise changes to billing and charging if It considers it necessary.

(5) Every recipient operator shall provide test numbers that enable users
who have ported their numbers-
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(6)

@)

(8)

(@)

(a) to check that their CLI is being sent correctly; and

(b) to request an incoming test call to be made within the next five
minutes and routed via the Telkom network to check that
incoming calis are being routed correctly

These test services contemplated in sub-regulation (5) shall be available
at no more than a cost based charge to the users who have ported their
numbers and the operators concerned may levy Interconnection
charges on a cost basls for them. Provided that the provision of the test
numbers shalil be dimensioned to a 2% grade of service.

Where service is ceased on a ported number without the number being
ported again, the operator who was serving that number shall inform
other operators and remove that number from the list of ported numbers
that it serves when it next updates that list.

The operator who was sarving the number shall not re-use that number
for another subscriber.

The number contemplated in sub-regulation (7) shall retumn to the block
operator concerned to whom It was originally allocated and the block
operator shall quarantine the number for at least three months.
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GENERAL NOTICE

NOTICE 1015 OF 2010

INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA

“CALL TERKINATION REGULATIONS"
PURSUANT TO SECTION 67(4) OF THE ELECTRONIC
COMMUNICATIONS ACT NO. 36 OF 20056

i, Stephen Mncube, Chalrperson of the Independent Communications
Authority of South Africa hereby publish the regulations set out in the
Schedule in tems of section 4 read with section 67(4) of the Electronic
Communications Act No. 36 of 2005.

Dr Stephen Mncube
Chairperson
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SCHEDULE

~ “CALL TERMINATION REGULATIONS"
PURSUANT TO SECTION 67(4) OF THE ELECTRONIC
COMMUNICATIONS ACT NO. 36 OF 2005

1. DEFINITIONS

in these Regulations, unless the context indicates otherwise, a word or
expression to which a meaning has been assigned in the Act or the ICASA
Act has the meaning so assigned, and the following words and expressions
shall have the meaning set out below:

“ON" means a geographic area code as specified in Regulation 8 of the
Numbering Plan Regulations;

“Authority” means the Independent Communications Authority of South
Africa;

“the Act” means the Electronic Communications Act, 2005 (Act No. 36 of
2005);

“ECNS" means an electronic communications network service as defined in
the Act;

“ECS™ means an electronic communications service as defined in the Act;

"Fixed voice call termination service™ means a wholesale voice call
termination service provided by an ECNS or ECS licensee to a fixed location,
and includes such a sarvice provided by a licenses providing call termination
using fixed wireless services;

“ICASA Act” means the independent Communications Authority of South
Africa Act, 2000 (Act No. 13 of 2000);

“Moblle voice call termination service” means a wholesale call termination
service providled by an ECNS or ECS licensee to mobile subscriber
aquipment enabled by wireless technology,

“Reference Interconnection Offer” or “RIO” means a document, approved
by the Authority, sefting out the standard terms and conditions for
interconnection agreements;

“Retall service” means a service offered by an ECS licenses to end-users,

“SMP" means significant market power as defined in section 87(5) of the Act;
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“Wholesale service” means a service that an ECS or ECNS licensee offers
other ECS or ECNS licensess.

2. PURPOSE OF REGULATIONS
The purpose of these Regulations is to: -

(a) Define and identify the wholesala call termination markets that exist
within the borders of the Republic of South Africs;

(b) Set out the methodology used to determine the effectiveness of
competition in such markets;

(c) Declare licensees that have SMP;

(d) Set out the pro-competitive measures the Authority imposes to remedy
market faliure in the relevant markets found to have ineffective

competition;

(e) Set out the schedule for periodic review of the relevant merkets and the
effectivaness of competition in such markets.

3. MARKET DEFINITION

(1) The markets in which the Authority intends to impose pro-competitive
measures, If such markets are found to have ineffective competition are
the markets for moblle and fixed wholesale call tarmination services in the

Republic.

(2) These markets are categorised according fo the type of service provided
to the end-user and are defined as follows:

(a) Market 1: The market for wholesale voice call termination services to a
mobile location on the network of each licensee who offers such a
service within the Republic.

(b) Market 2: The market for wholesale voice call termination services to a
fixed location on the network of each licensee who offers such a
service within the Republic, consisting of:

i. The market sagment for wholesale voice call termination to a
fixed location within an ON geographic area code; and

il. The market segment for wholesale voice call termination to a
fixed location between ON geographic area codes.



& No. 33898 GOVERNMENT GAZETTE, 29 OCTOBER 2010

4. METHODOLOGY

In determining the effectiveness of competition in the wholesale voice call
termination markets, the Authority has applied the following methodology:

(a) the identification of relevant markets and their definition according to
the principles of the Hypothetical Monopolist Test, taking into account
the non-transitory (structural, legal, or regulatory) enfry barrlers to
the relevant markets and the dynami¢ character and functioning of
the relevant markets;

(b) the assessment of licensees’ market shares in the relevant markets;
and

(c) the assessment on a forward-looking baals of the level of competition
and market power In the relevant markets,

6. EFFECTIVENESS OF COMPETITION

Pursuant to regulation 4, the Authority has determined that competition in the
wholesale voice call fermination markets, as defined In regulation 3, is
Ineffactive.

6. SMP DETERMINATION

The Authority determines that every licensee that offers wholesale voice call
termination services has SMP in its own market.

7. PRO-COMPETITIVE TERMS AND CONDITIONS

(1) The Authority has identifiled the following market fallures in the respective
wholesale voice call termination markets:

(a) a lack of the provision of access

(b) the potential for discrimination between licensees offering similar
sarvices

(c) a lack of transparency
(d) inefficient pricing

(2) All icensees must comply with the following pro-competitive terms and
conditions to overcome the market failures identifled in reguiation 7(1):
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(a) Compliance with the provisions of the Interconnection Regulations
(Government Gazette No. 33101 of 2010)

(b) Compliance with the Compliance Manual Regulations to be prescribed
by the Authority.

(c) Charge fair and reasonable prices for wholesale voice call termination
consistent with Appendix B

(3) The Authority has determined that additional pro-competitive terms and
conditions are neceesary to correct the market failures identified in
regulation 7(1), which are to be imposed on the following licensees:

{(a) Licensees that have historically benefitted from the allocation of more
efficient lower band spectrum.;

(b) Licensees that benefit from economies of scele and scope In
maintaining & share of total minutes terminated in the respective
markets of graater than 25 per cent as of June 2009.

(4) The Authority determines that the following licensees have these
characteristics:

(a) Market 1:

i. MTN
ii. Vodacom

(b) Market 2:
i. Telkom

(5) All licensees refefred in regulation 7(4) of these regulations must comply
with the following additional pro-competitive terms and conditions

(a) Publication of a Reference interconnection Offer (RIO)

l. Licensees identified in regulation 7(4) must submit a RIO to
the Authority for approval within forty five (45) days of
promuigation of thees Regulations,

ii. The RIO must comply with the requirements set out in
Appendix A,

li. The Authority will assees a RIO submitted by a licensee
within thirty (30} days of ita submission.

iv. Where the Authority determines that a RIO submitted by a
licensee I8 not consistent with these regulations, the
Authority will direct the licensee to amend the relevant terms
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vi.

vii.

vii.

and conditions of the RIO within a period determined by the
Authority which period must not exceed thirty (30) days.

if a licensee receives no written communication from the
Authority regarding the assessment of its RIO within the
thirty (30) day period stipulated in regulation 7(5)(a)(v), the
RIO is deemed to be approved.

The RIO will become effective upon approval by the
Authority.

Provided that all requirements in the RIO are met by both an
interconnection seeker and provider, a request for
interconnection based on the RIO must be concluded within
fifteen (15) days of such & request for interconnection unless
otherwise agreed between the licensees.

A licensee identified in Regulation 7(4) must publish the
approved version of its RIO on its website within five (5) days
of receiving notice of approval from the Authority.

(b) Price Control: Cost oriented pricing

For the period 01 March 2011 fo 01 March 2014, any
licensee identified in Regulation 7(4)(a) must charge the
wholesale voice call termination rates to a mobile location as
specified in Table 1:

Table 1: Wholesale voice call termination rates to a moblle

location (Market 1)
Peak Off-peak
01-Mar-11 R0.73 R 0.65
01-Mar-12 R 0.56 R 0.52
01-Mar-13 R 0.40 R 0.40

For the period 01 March 2011 to 01 March 2014, any
licensee identifled in Regulation 7(4){(b) must charge the
wholecale voice call termination rates to a fixed location as

specified in Table 2:

Table 2: Wholesale voice call termination rates to a fixed location

{Market 2)
Within ON area code | Between ON area code
Peak | Off-peak Peak Off-peak
01-Mar-11 R 0.20 R 0.12 R 0.28 R0.18
01-Mar-12 R 0.15 R0.12 R 0.25 RO0.19
. 01-Mar13 | RO.12 R0.12 R0.19 R0.19
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'(¢) Accounting Separation and Cost Accounting

i. Licensees identified in regulation 7(4) must submit
regulatory financial reports in fine with the format prescribed
in the Accounting Separation and Cost Accounting
regulations to be prescribed by the Authority.

8. SCHEDULE FOR REVIEW OF MARKETS

The Authority will review the wholesale voice call termination markets to which
these regulations apply, as well as the effectiveness of competition and the
application of pro-competitive measures in those markets, after a minimum
period of three (3) years from the publication of these regulations.

8. CONTRAVENTIONS AND PENALTIES

(1) A licensee which fails to comply with regulation 7(2)(c) is liable to a fine
of Two Hundred Thousand Rand (R 200 000.00);

(2) A licensee which falls to comply with regulation 7(5)(a) is liable to a fine
of up to Five Hundred Thousand Rand (R 500 000.000);

(3) A licensee which fails to comply with regulation 7(5)(b) is llable to a fine
of up to Five Hundred Thousand Rand (R 500 000.00);

(4) A licensee which contravenes all regulations not specified in regulations
8(1) and (2) is fiable to a fine of not more than Two Hundred Thousand

Rand (R 200 000.00),
10. SHORT TITLE AND COMMENCEMENT

These regulations are called the “Call Termination Regulations, 2010/11" and
will become effective upon the date of publication.
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Appendix A:  Minimum content of a Reference
Interconnection Offer

The RIO that must be submitted to the Authority by the licensees listed in
Regulation 7(4) must, among other things, include the following:

1.1. General Legal Principles

* Definitions of terms and abbreviations

* Requirements concerning the exchange and use of information for the
purpose of interconnection; and

» Data exchange formats.

1.2. Initiating Negotiations and Proposing Amendments

= Procedure for initiating negotiations as well as that for amending
interconnection agresments, Including:
- how a request for Interconnection is to be made;
~ to whom a request for interconnection is to be sent; and
- the information that needs to be included in the application.

1.3. Description of Interconnection Services to be provided

= List of interconnection services offered;
* Full description of each interconnection service; and
* Conditions governing access to services.

14. Schedule of Charges for Interconnection Services

= Commercial and financial matters, including biling and collection
procedures, and payment terms and conditions;
* The full charge for each interconnection service. Where relevant
charges shouid:
- be broken down into or bullt up from the charges for the network
components;
include an indication of any surcharges;
include an indication of charging unit/s (e.g. per second);
* Mechanisms for the review of charges; and
* Billing services for third parties, where relevant (e.g. if operator is billing
on behalf of resellers, other ECS or other ECNS).
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1.5.

1 Is.

1.7.

Technlcal Characteristics

Comprehensive technical description of the interconnect interface(s),
including the signalling protocol(s) used;

Full details of the availability and location of points of interconnection:
Description of the physical arrangements for interconnection;
Description of traffic routing arrangements;

Details regarding access to numbers by the parties

Requirementis to ensure network security or integrity;

The quality availabllity, security, efficiency, and synchronization of the
services provided.

Arrangements for the Establishment of interconnection

Conditions governing service provision,;

Traffic forecasting requirements and arrangements;

Ammangements for testing the operation of interfaces and the
interoperability of services;

Fault management procedures (recording and clearing); and
Conditions goveming bank guarantees.

Other Legal and Procedursl Issues

Provisions on procedures for review, termination, and amendment of
interconnection agreements;

Limitation of lfability and indemnity between licensees;

Penally clauses; and

Dispute resoiution arrangements and procedures, including the right of
elther party to request the Authority to intervene to resolve a dispute.
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Appendix B: APPLICATION OF THE FAIR AND
REASONABLE OBLIGATION

1.  PRINCIPLES OF IMPLEMENTATION OF FAIR AND REASONABLE
OBLIGATION

1.1.  For the purposes of regulation 7(2)(c), “fair and reasonable” prices are
rates that are equivalent to the cost-oriented rafes imposed on the
licensees identified in Regulation 7(5)(b).

1.2. Licensees must charge the foliowing rates:

1.2.1. Reclprocal rates with the rate set for MTN and Vodacom if these
licensees are In Market 1;

1.2.2. Reciprocal rates with the rate set for Telkom if these licensees are
in Market 2.

1.3. Licensees not listed in Reguilation 7(4) may charge higher termmination
rates based on the following factors:

1.3.1. Spectrum aliocation. A ficensee must justify why it is adversely
affected by current spectrum allocation.

1.3.2. Economies of scaleé and scope based on the share of total minutes
terminated in the relevant market. A licensee qualifies for an
asymmetric rate If it has less than 25 per cent of total terminated
minutes in the relevant market as of June 20090.

14. A licensee may qualify for an agsymmetric rate if either or both factors
are applicable,

2. LIMITATIONS TO ASYMMETRIC RATE A LICENSEE MAY CHARGE

A licensee who qualifiss for an asymmetric rate under paragraph 1.3 of this
Annexure may charge a maximum percentage above the cost-oriented rate
set in regulation 7(5){b) according to the following table:

Maximum percentage above rate set for
identifled licensees

Current -
01-Mar-11 20%
01-Mar-12 15%

01-Mar-13 10%
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1.

Executive Summary

1.1 Definition of the relevant market

1.

The Authority determines that wholesale voice call termination services may be defined as exdsting
within two markats:

a. Market 1: The market for wholesale volce call termination services to & moblle location on the
network of each licensee who offiers such a service within the Republic of South Afica,

b. Market 2: The market for wholesale volce call termination services to a fixed locstion on the
network of each licensee who offers such a2 servioe within the Republic of South Africa, consisting
of:

. The market segment for wholesale volce call termination to & fied location within an ON

geographic area code; and

il. The market segment for wholesale voice call termination o a fived iocation between ON

geographic area codes.

1.2 Effectiveness of competition In the relevant markets

1.

2

The Authority put forward fts provisional conclusion regarding the evaluation of the effectiveness of
competition In the relevant markets In Section 2.4 of the Explanatory Note to the draft Call
Termination Reguiations (GG 33121, page 67).!

No evidence has been submitbed to persuade the Authority that competition in efther market for the
provision of wholesale volce call tarmination services Is effective.

1.3 Pro-competitive terms and conditions

1

The Authority identifled the following markat fallures within the wholesale call termination markets:

a. a lack of the provision of acoess

b. the potential for discrimination between licensees offering similar services

¢. A lack of transparency

d. inefficient pricing

The Authority has identifled the following pro-competitive berms and conditions to be Imposed oh all

ffoensees to rectify the above market fallures:

a. Compllanca with the provisions of the Interconnection Regulations (Government Gazette No,
33101 of 2010) {Regulation 7{2))

b. Compliance with the Compliance Manual Reguletions to be prescribed by the Authority
(Regulation 7(2)),

¢ Charge falr and reasonable prices for wholesale voics call termination consistent with Appendix B
((Regulation 7(2)).

Additional pro-competitive terms and conditions to rectify the above market failures are imposed on

those Hcensees with the following characteristics:

a. Licensees that have historically benefitted from the allocation of more efficent lower band
spectrum by the Authority;

b. Licensees that benefit from economies of scale and scope In maintaining a share of total minutes
terminated In the respective markets of greater than 25 per cent as of June 2009.

1 Tiwe draft Call Termination Regudations and the Explanatory Nobs theretn, 25 relsased in GG 33121 on 16 April 2010, are refermed
to s “GGI3121" throughout the remainder of this document. ~

Page 1
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4. The Authority determines that the following licensees are to comply with the additional pro-
competitive berms and conditdons:

a. Market 1 (Regulation 7(4)a)):
. Vodacom

. MIN
b. Market 2 (Regulation 7{4)(b)):
.  Telkom

5. The additional pro-competitive terms and conditions to rectify the identified market fallures are:

a. Obligation to develop a reference interconnection offer to faciiitate enhanced access and
transparency and therefore support Object 2(b) of the ECA which is to faciitste Interoperable

networks (Regulation 7(5)(a)).
b. Obiigation to charge cost-oriented prices to overcome the market fallure of Inefficient pricing
{Regulation 7(5)b)):
. Market i:
Table 1: Wholesale volce cnll termination ates to n mobie location (Market 1)
Pesk % adjustment | Off-peak | % adjustment
Currentrates | R0.89 R0.77
o1-Mar-i1 | RO.73 -18% R 0.65 -16%
01-Mar-12 | RO.56 -23% R0.52 -20%
01-Mar-13 [ RO-40 _-29% R0O40 -23%
I Market 2:
Table 2: Wholesale voica call tesmination rutes to a fixed location (Market 2)
Within ON Eorpphle area code Between ON geographic area code
Pesk | %adf | Ofpesk | %ad] | Peak | %ad) | Off-pesk | %ad] |
Current R0.23 RO.12 RO33 R0.19
01-Mor-11 RO.20 | -13% RO.12 0% | Ro28 | -15% RO.19 0%
01-Mar-12 RO.I5 | -25% RO.12 0% | RO25 | -11% R0.19 0%
01-Mar-13 RO.12 | -20% RO.12 0% | ROA9 | -24% RO.19 0%

¢. Obligation to comply with Accounting separation and Cost Accounting regulations to be
prescribed by the Authority (Regulation 7(5)(¢)).

6. All cther llcensees may charge an asymmetric (higher) termination rate subject to certain conditions,
Licensees that do satisfy the set criterfa cumulatively may charge an asymmetric rate subject to the
table bekw (5ee Appendix B):

Table 3: Maximum asymmatric (higher) termination rate a qualifying Bcensee may charge

Maximum percentage above rate set for licensees specified
in Regulation 7(4)

Current
01-Mer-132
01-Mar-12
01-Mar-13

glaly |

Page
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1.4 Conclusions

The Authority expects the imposition of pro-competitive terms and conditlons on Markets 1 and 2 to
achleve the following:

a. A more efficient and effective access regime;
b. A maore dynamic retafl pricing environment;
¢ Continued access and investment In electronic communications networks in South Africa,

Page B
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2. Amendments to the draft Call Termination Regulations as
released In GG 33121

i1 Introduction

1. On review of the written, oral and further submissions in respect of GG 33121, the Authority
identified the following concerns that required attentfon:

The definition of “fixed call termination”

The definition of the relevant market for wholesale call termination

Within and Between ON points of Interconnection and retall tariffs

Evaluation of the effectiveness of competition

Identification of propertionate pro-competitive terms and conditions

Design of the proposed price control

Reference Interconnect Offer

Convergence

2. This section provides the Authority’s rationale for any amendments made to the draft Call
Termination Regulations as released In GG 33121,

2.2 Definition of the market for wholesale voice cali termination in South
Africa

This section reviews the foliowing:
= The definition of fixed cali termination
= The defintion of the market for termination:
o o a moblle location
o to o fixed location

2.2.1 The definition of fixed call termination service
1. The Authority put forward the following definkion for fixed call termination:

"Fived call termination” means 8 wholesale calf termination service provided by an efectronic
commumnications network seyvices or eledlronic commuications services licensee to » fxed
focation, end includes Hoensees providing call termination using VoiP o a ficed location and fved
wiralass services (Page 5, GG 33121)

2, A number of ficensees raised concems regarding the inclusion of VoIP services in the definition for
“fixed call termination,” induding Smile Telecoms, Telkom, ISPA and Vox Telecoms.

3. The queries revolvad around the Inclusion of a spediic technology (VoIP) In the definftion of a
setvice when that technology could be used to provide both fived facation and mobile location
services.

4. ‘The concem regarding reference to a spedfic tachnology is noted.

5. The Authority also notes Tekom's query regarding the possible differentiation between fixed
{wireline) location services and fixed (wireless/nomadic) services.

6. In practice, the Authority determines that the differentiating fieature Is whether R is possible for the
end-user to maintain en active session, L.e. a voice call during a change In location,

7. Tuaking the above Into account, the Authorfty amends the definfion of fixed call termination service
to the foliowing:
“Fived volce cali termination™ means & wholesale voice calf termination service provided by an

electronic communications nelwark services or electronic communicetions services Foensee (o 2
fixed location, and indludes Reensees providing termination using fead wireless services.

Page 0
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2.2.2 Definition of the market for wholessle voloa call termination

L

Regulation 3 of the draft Call Termination regulations defined the markat as follows:

“separate wholesale cafl termination markets on each electronic communications network and
" electronic communications service licansee in South Africa” (Regulstion 3, page 6, GG
33121).

2. The Authority gave more detali on the interpretation of this definition in the explanatory note

5

accompanying the regulations:

“For the avoldance of doubt, the Authority notes that all licensees that provide wholesale call
termination services are induded in this market definktion. This indudes Moensees that
provide Voice over Internet Protocol {(VoIP) servioes as well as Class ECNS/ECS licensees”

{page 48, GG 33121).

Stakeholders raised a number of queries regarding the accuracy of the definltion given the manner
In which call termination services are provided.

These querfes Included concemns es to whether:

a. termination to a fixed location is In the same market as termination to a moblle location
(Telkom);

b. other termination services, such as SMS and MMS services are, included In the definition of the
market (MTN);

¢. the merket for termination to a fixed location is too broad, owing to the potential for four
wholesale markets exdsting within the proposed market definkion (see pages 5-24 of Neotel's
writhen submisslon);

d. the passible existence of different termination rates to different services, particuiarly Value Added
Services (paint 46 of ISPA’s written submission).

The Authority responds to these querfes below,

Page 1
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2.2.3 The definition of the markat for wholesale voice termination to a fixed

1.

location

The Authorfty notes that, In practice, interconnection between twa licensees providing termination to
a fixed location ks characterised by the opportunity for both near-end and far-end handover, whilst
Interconnection between any licensee and & Ecensee providing wholesale voloe call termination to a
mobile location is characterised by near-end handover,

The ability to choose between near-end and far-end handover In the provision of wholesale voice call
termination services to a fixed location and the imporfance of this differentiation In fostering
infrastructure competition therefore leads to the need for a review of the Inktial definttion as
proposed in GG 33121,

The product nature of each market segment is the same In that a termination service to & fixed
location Is provided.

However, the geographkc boundarles of each segment are different. The geographic boundary for
the market for Between Billing Zone {BBZ) wholesale voice call termination to a fixed location is that
geographic area outside the geographic area/province code from which a voice call is originated but
within the boundarles of the Republic of South Africa, l.e. between the ON geographic area/province
codes of the numbering plan.

The geographic boundary for the market for Within Bllling Zone (WBZ) wholesale volce call
terminstion to a fixed location Is that of the defined boundary within the ON geographic
area/province codes of the numbering plan.

The Authority determines that the definftion of the market for wholesale volce call termination to a
fixed location consists of two market segments as defined below:

a. The market segment for wholesale volca call termination to & fixed locaticn within the ON
geographic area code of the numbering plan; and

b. The market segment for wholesale volce call termination to a fixed location between ON
geographic area codes of the numbering plan.

1.2.4 Conclusion on the definition of the market

1I

2.

3.

The Authority determines that the product and geographic definition of the market for wholesale
voice call termination services Is dependent on the characteristics of the service as well as the

manner in which the service may be provided.

The geographic boundary of the market differs based on cost causation and the abllity and cholce to
apply either near-end and/or far-end handover.

Therefore, the Authority determines the following definftions of the market and market segments for
the provision of wholesale voice call termination services In South Africa:

a. Market 1: The market for wholeszle voice call termination services to a moblle location on the
network of each flcensee which offers such a service within the Republic of South Afvica.

b, Market 2: The market for wholesale voice call termination sesvices to a fixad location on the
network of each llcensee which offers such a service within the Republic of South Afiica,
consisting oft

. The market segment for wholesale voloe call termination to a fixed location within the ON
geographic area code; and

il. The market segment for wholesale voice call termination to a3 fixed location between ON
geographic area codes,

Pege 2



STAATSKOERANT, 290 OKTOBER 2010 No. 33688 21

2.3 Evaluation of the effectiveness of competition

1

2.

The Authority put forward its provisional conclusion regarding the evaluation of the effectiveness of
competition n the relevant markets In Section 2.4 of GG 33121 {page 67).

No evidence has been submitted to persuade the Authority that the market for the provision of
wholesale volce cali termination services in efther market is competitive.

24 Imposition of pro-competitive terms and conditions

2.4

1.

This section outlines the Authority’s response to the following matters:

Imposition of pro-competitive terms and conditions In a proportionate manner
The design of the price control
The construction and contents of a Reference Interconnection Offer

Monhoring reports.

-1 Imposition of pro-competitiva tarms and conditions in a proportionate
manner

The Authority outiined its approach to the imposition of pro-compeditive terms and conditions to
remove any existing market faflures, stating that “specific obligations imposed must be based on the
nature of the problem identifled, and must be proportionate and justified” (page 73 of GG 33121).

The Authority stated that the following pro-competitive terms and conditions might to be Impased:

a. Pro-competitive berms and conditions to be imposed on all licensees In the wholesale call
termination market:

. Access, transparency and nosn-discrimination obligations: These obfigations already form
part of the regulatory regime for all licensees under Section 37 of the ECA (Regulation 7 and

Sedtion 3.4.3.2 of GG 33121)

fl. Obligation in maintain and submit reports to the Authority {(Regulation 11 and Section 3.5.2
of GG 33121)

i, An obligation to charge falr and reasonable prices (Regudation 8(2) and page 79 of GG
33121).

b. Pro-competitive terms and condlitions to be: imposed on those Kcenseas with “Established
Significant Market Power” (Regulation 6(2) of GG 33121)

I Obligation to publish & reference interconnection cffer (Regulation 8 and page 77 of GG
33121)

Il. A spechfic price control obligation (Regulation 5(1) and page 76 of GG 33121),

i, Acoounting separation and cost accounting obligation (Regulation 10 and page 83 of GG
3321).
The Authorlty proposed these pro-competitive terms and conditions based on the need to comect the
following identified market fallures:
3. @ lack of tha provision of access
b. the potentlal for discrimination between licensees offering simliar services
c. & lack of transparency
d. inefficlent pricding

Page 3
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4

9.

i0.

The Authority notes the concerns raised regarding the use of the teminology “Established
Significant Market Power” as well as the request for greater clarity on how compilance with specific
remedies Is to be linked with overcoming the identified market fallures.

‘The Authority has amencded Its criteria for the classification of lloensees for the Imposition of pro-
competitive terms and conditions acoording to spedific behavicural and structural characheristics of
Hoensees,

The Authority determines that additional pro-competitive terms and conditions are to be imposed on

those licensees that, from an ex ante approach, have countervalling bargaining power®, and

therefore maintain the greatest potential to leverage off the identified market fallures. The Authority

has determinad that licensees with the following characteristics are likely to be able to act in such a

way;

a. Licensees that have historically benefitted from the allocetion of more efficient lower band
spectrum by the Authority;

b. Licensees that benefit from ecoromies of scale and scope in maintaining a share of total minutes
terminated In the respective market of greater than 25 per cent a5 of June 2009 (see Tables 2.3
and 2.4 of GG 33121 on pages 55 and 56 respectively).

Vertical htegration Is not deemed to be a category for qualification for asymmetric regulation
because of the non-discrimination requirements of sections 37(6) and 43(7) of the ECA, which refer
to Interconnection and facilities leasing services,

Only those iicensees declared to benefit from the above cheracteristics are to face additional pro-
competitive terms and conditions that are necessary to correct the Identified market fallure.

The following Bcensees are to comply with additional pro-competitive terms and conditions in
relation to Market 1:

a. Vodacom: Vodacom has historically benefitbed from the aliocation of more effident iower band
spectrum and has maintalned a share of total minutes terminabed in Market 1 of greater than 25
per cent as of June 2009. These characteristics afford Vodacom sufficlent countervalling
bargaining power to influence termination rates in other markets,

b. MTN: MTN has historically benefitted from the allecation of more efficient lower band spectrum
and has maintained a share of total minutes terminated In Market 1 of grexter than 25 per cent
2s of Juna 2009. These characteristics afford MTN suffident countervalling bargaining power to
Influence termination rates in other markets.

The following licansee Is to comply with additional pro-competitive terms and conditions in relation
to Merket 2:

a. Telkom: Telkom has benefitted from preferential acoess to spectrum owing 1o Its historical
ownership structure and has maintained a share of total minutes terminated i Market 2 of
greater than 25 per cent as of June 2009. These characteristics afford Telkom sufficlent
countervailing bargaining power to Influence termination rates in other markets.

2.4.2 The design of a price control

1. The Authority re-lterates s position that the provision of wholesale voice cali termination services,

Imespactive of location, Is a bottleneck service, allowing & licensee

power exists whan a particular purchaser (or purchasar group) of a product Is sufficiantly important to

Countervaliing bangaining
Its supphier to influence the price charged for that product.
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“p sat the price for call termination above competitive levels™”,

2. The objective of the imposition of a prica control for the provision of wholesale voice call termination
servioes remains as stated In GG 33121;
*The Authority sasks o ensure that prices and merngins are reduced to a level that covers the cost
of efficiently incurred capital, as would be the case in 2 competitive market. !
3, The following factors affect the design of a price control to compensate for the lack of effective
competition:
a. Non-discrimination: In upholding the non-discrimination principle of section 37{6) of the ECA as
well as Regulation 10 of the Interconnection Regulations (GG 33101), * a licensee Is to charge

wholesale voice call termination rates based on the cost incurred to terminate a volce call on Its
network irvespective of whether the source of the trafiic stams from a mobile or fixed

location.
b. A fiat varsus peak/off-peak differential for termination rates:
I.  The Authority put forward its view that wholesale volos call termination should be charged at
one rate, irmespective of ime (Paga 92 of GG 33121),

. Cell C supported this approach, whilst MTN, Telkom and Vodacom disputed the imposition of
a single rate for wholesale volce call berminetion.

B, The Authority’s view Is that an efficient network should be dimensloned based on the
maximum traffic expected at any given time. Furthermore, in one-on-one meetings with
licensees it was acknowiedged that the peak/off-peak termination rate structure has ittle
impact on the nature of calling patterns of end-users. End-user caliing patberns are dictated
by socio-ecenamic and cultural factors. The retall pricing strategles of licensees seek to
explolt these characteristics by introducing packages to stimulate Increased traffic, for
example, over weekends,

iv. The Authorty maintains its view that wholesale volce call termination services are bo be
charged at one rate and that fiexibility in the management of traffic may be achieved
through the pricing of services in the retall market.

v. For purposes of call termination, peak calling hours are defined as calling hours from
Monday to Priday 07HCO to 20H00.

vi. Off peak call hours are defined as all hours other than the peak rate group hours.

2.4.3 Tha dasign of a glide-path towards the efficient level for Market 1

1. MTN, Vodacom and Cefl C all volced the following concems:
a. Interconnection must be financizlly and economically feasible as per section 37(3)(a) of the ECA;
b. The implementation of the rate cut should be deferred to 1 March 2011;
¢. The degree of change per year should be smoothed out to reduce substantial shocks to the
industry;
d. Inflation shouk! be considered when implementing a price control.

? page 57 of the Explanatory Note to the Draft Call Terrnination Regulations, GG 33121
* page 51 of the Bxplanatnry Note 1o the Draft Call Termination Regulations, GG 33121

¥ GG 33252, 31 May 2010

Page §
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2. Furthermore, MTN and Vodacom requested that If the Authortty is to maintain its position on a singile
rate, that the rate be Introduced over time to minimise any shocks to existing business models (page

22 and 7 of wilkten submissions respectively).

3. The Authority acknowledges that a change in the wholesale pricing regime from a two-tier to a single-
ter bermination rate regime may have an impact on the business structure of all Rcensees, Including
these involved In independent downstream retall services,

4. Regarding inflation, the Authority expects licensees to compensate for reasonable inflationary
pressures through Internal efficiency gains. The Authority determines that reasonable inflationary
pressures are (nfletionary pressures within the infletion target band of 3-6 per cent as set by the

South African Reserve Bank.

5. The Authority will consider amending the termination rate to be charged In March 2014, should the
Consumer Price Index reflect an increase In Inflation above the inflation target band.

6. The Authority has determined that it is necessary to minimise the shock of a reduction in termination
rates to provide adéquate time for licensees and thelr re-sellers to review their distribution
agreements.
Therefore the Authority determines the following termination rate glilde path applicable to those
Hoensees identified in Regulation 7{S){bX1):

Tabja 4: Wholessle volce aail tarmination rates to a mobile location {Market 1)

7

Peak %adjustment | Off-peak | % adjustment
Currentrates | R0.89 RO.77
01-Mar-11 | RO.73 -18% RO.E5 -16%
01-Me#r-12 | RO.S6 -23% RO52 -
02-Mar-23 | R0.40 -29% R0.40 -23%

8. The intention is for the Authority to review the above rates for amendment after 01 March 2014.

2.4.4 The deaign of a glide-path towards the efficient leve! for Market 2

1. The Authority proposed that the cost of termination on Tethom's retwork should be R 0.10
(Regulation 9{1Xb) of GG 33121).

2, Telkom disputed the proposed R 0.10 rate In its written submission, stating the following: "FTR should
be set at ZAR 0.37 and adjusted over time In fine with changes to the costs of the access deficlt”
{page 64 of the ‘Telkom submission to the draft regutations).

3. Telkom proposed this figure based largely on the existence of an access line defick;, in part created by
universal service obligations (listed on page 80 of the Telkom submission).

4. The ITU and the European Commission have stated the following regarding the Inclusion of access line
costs In the derivation of a cost-oriented rate for intarconnection:

*[Aceass] lines are considensd as customer dedicated, therefore, aff related expenses shoukd
be recovered alther by rental, one-oif purchess, or other arrangements that would not
impact the cost of interconnection on the core network” (TTU, 2003, page 2)°

and

§ ITU Gocument reference: GRTAL~ €3 — &, wvw. I int/Rudoc/Hu-t/tel/cost-0d/B4386_wwd.doc

Paga &
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"since the provision of interconnection does not jead (o any increase of costs in the dedicated
components of the local ioop of the terminating network, the calcuistion of Interconnection
mmmmwmmmMMmudmm
dedicated components of the focal loop” (Commission necommendation S6/195/EC, page
73/46).

S. The World Bank’ has stated the following regarding the provision of interconnection services:

"Considering the example of interconnection services, i is important to underscore the
folowing three condusions:

= The provisien of interconnection seyvices does not modily the retal] ssies servics, as the
Iatter only concerns sales to final subscribers,

« 7he provision of interconnection services does not modify the access service, as the
capaclly implemented and Rs maintenance do not have to be acliusted to bear the flow of
this additional trafik.

s In contrast, bansport services are affected by the traffic resuiting from interconnection
services.
As & resuft, the cost of acoess services miust be covered by retall servics revenues, Unless
thess services rates are rebalanced, there are risks for anticompelitive practices and cream
skimming. In other wortls, market dareguiation imposes & certain cost oriemtation for
dominant operators’ tarils, and, consequently, implies a price resiructuring that elinates
the larpest existing pricing averaging.”
6. This Is conslistent with the allocation of costs as specified in volume 3 of the Chart of Accounts and
Cost Allocation Manual (GG 23632).

7. The Authorty therefore determines the following:

a. Universal service obligations® are not to form part of a determination on termination rates for
commercial sarvices. These matters are dealt with through separate regulatory processes.

b. Access costs are to be borne by the consumer.

¢ Licensees have the freedom to adjust any retall tariffs.

8, Teking Into account the revised definition of the market for termination to 2 fixed location, whilst
MManlmmmmlnmmlmmmmmmm
foliowing termination rates to a fixed location to be levied by those licensees listed in Regulation
7SXb)(N):

Table 5: Wholssale volcs call bermination rates to a fixed location (Market 2)

Within ON geographic area code Batween wm ares code
Peak | %ad] | Off-peak | %ad) | Pesk | %ad) | Offpeak | %adf |
Current RO.23 RO.12 RO.33 RO.19
01-Mar-11 RO.20 | -13% RO.12 0% | RO28 | -15% R0.19 0%
01-Mar-12 RO.I5 | -25% RO.12 0% | RO25 | -11% R0.19 0%
01-Mar-13 RO.12 | -20% R0.12 0% | RO19 | -24% R0.19 0%

’Seemmw‘amummwwmmmmnmmm.m&mpwm
mwmmmwunwwmw mServer/ WDER/IE/2004/03/04/000000:341_200403041.5545
PAPEROModei0forOcalculatingOcosts.

® Including terminetion rabes to community service teiephones

Poge?7
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9, The Authority is of the view thet the above rates provide for an Investment incentive to support

further hetwork Investment by new entrants as well as provide adequate revenue generation for
existing lloansess to retain and malntain mvestments.

10.The Intention Is for the Authority to review the above rates for amendment after 01 March 2014.

2.4.5 Fair and reasonable rates, symmetry and the case for asymmetry

2

5.

The objective of regulating specific voice call termination rates Is to ensure that these rates are set
at an “efMiclent level” (GG 33121: 69).

The Authorfty indlicated Its preference for symmetrical prices for simfiar services in GG 33121 and re-

fterates Its position here.

However, the Authoitty notes international arguments both for and against asymmetry as well as

those points ralsed during the public consultation process.

Tha Authority debermines thet the application of asymmetric rates for a transitory period will benefit

total social weifare by stimulating Increased competition In the respective markets, thereby

benefiting end-users.

However, asymmetric (higher) termination rates may only be justified on certain criteria to ensure

that only those ficensees that are dedicated to the goal of reducing retall prices through competitive

forces qualify for such asymmetry.

Therefore the Authority has determined that the following criteria apply when a licensee conskders

whether It may qualify for an asymimetric rate:

2. Spectrum allocation: The aflocation of spectrum Is a factor controlled by the Regufator, not the
ficensee. The Authority determines that licensees who are able to quantitatively show a

prejuciced impact on cost based on the allocation of spectrum may qualfy for an asymmetric
(higher) terminatfon rate.

b. Economies of scale and scope: The Authority determines that a licensee may choose to apply an
asymmetric rate under the following conditions:

. The licensee Is an I-ECS ficence holder with a share of total minutes terminated In the
respective market of less than 25 per cent as of June 2009 (see Tables 2.3 and 2.4 of GG

33121 on pages 55 and 56 respectively);

il. Al I-ECNS licensees who lease elecironic communications faciiities are bound by the
principle of non-discrimination In Reguiztion 10(3) of the Interconnection Regulations and
Regulation 9(3) of the Electronic Communications Facilitles Leasing Regulations.

A licensee may qualify for an asymmetric rate If efther or both factors are applicable..

The Authority determines that &t is necessary to imit and reduce the amount of asymmetry a
qualifying licansee may charge, to ensure that Investment by new entrants is efficient.
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The Authority therefore imposes the following limits which a qualifying licensee may charge:
Table 6: Maximum asymmatric (higher) barmination rete a qualifying licanses may charge

Maximun percentage above rate set for Heensees specified
in Regulation 7(2)
Current -
_01-Mar-12 20%
01-Mar-12 15%
01-Mar-13 10%

2.4.6 Requirement to develop a reference Interconnection offer

The Authority stated that those licensees listed In Regulation 6(2) of GG 33121 must develop a
reference interconnection offer ("RIO”).

Vodacom proposed that all licensees be required to develop a RIO (page 22 of Vodacom's written
submission).

The Authority detarmines that It Is not necessary for all licensaes to develop a RIO and only those
licensees identified in Regudation 7(5)a) are required to comply with the submission of » RIO to the
Authortty for review,

Licansess ajso ralsed concems about the maximum time period of 15 days required to complete an
interconnection agreement (Regulation B8(7) of GG 33121).

The Authority acoepts that certain Interconnection agreements may require “non-standard” features,
However, given a typical circumstznce where standard procedures are to ba followed, using the
same points of interconnect aiready In use by other Hcensees, or through a hosting centre, the
Authority sees no reason why an Interconnection agreement cannot be conduded within 15 days
from a technical perspedive.

Regarding commercial concerns, the Authority expects Interconnection providers to be able to
conduct any crecdit vetting procedures within the 15 days.

Therefore, the Authority Is of the view that the only reasons why an interconnection agreement
cannot be concluded within 15 days are the following:

2. The Interconnection secker fafls to provide relevant information regarding technical requiremerits;

b. The interconnection seeker falls to provide relevant information regarding commercial
requirements for surety regarding bank guarantees,

Therefore, a delay In completing an Interconnection agreement within 15 days may only be a resuit
of delays caused by the Interconnection seeker.

10. The Authority will review RICs submitted to it under Regulation 7(5)(a).

11

The Authority will particularly focus on the following components of a RIO:
a, The terms and conditions regarding bank guarantees:

. The role of a bank guarantee Is to ensure that an interconnection provider is not prejudiced
if an Interconnection seeker s unable to pay the due termination revenue at the end of each

biliing period.

il. Excessively high bank guarantees mey represent an implicit refusal to deal n which event an
interconnection provider may foreclose entry to a new entrant or interconnection seeker.

Page §
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V.

ml

ix.

The Authority has concermns regarding the high level of bank guarantees charged historically
as well as the terms induded in exdsting interconnection agreements, such as the
“unconditional right to Increase a bank guarantee”,

An interconnection agreement is an agreement between two parties that Is required to
indude terms and conditions that not only comply with the obligation to interconnect
{section 37(1) of the ECA}, but also fosber a falr and non-discriminatory access regime.

The Authority has on several occasions Informed licensees of Its concerns reganding the
Inclusion of an "unconditional right to Increase a bank guarantee”,

The Authorfty determines that bank guarantees, If necessary, must be based on oblective
and transparent oriteria.

Furthermore, where a bank guarantee ks agreed-upon, each party to 2n interconnection
egreement Is to be afforded the right to request and review the level of any guarantee
conditions based on good cause shown.

The Authotity determines that the upper timit to the value of any bank guarantes in a
RIO Is the value of thres months forecast terminating treffic.

The Authority determines that the above position ensures that no party to any
Interconnection agreement with any licenses experiences any discrimination.

b. The texms and conditions reqarding minkmum traffic/revenue reguirements:

The chjective role of & minimum traffic guarantee i to ensure that the intercannection
provider does nat suffer any prejudicial Investment cost In terms of the creation of a
"stranded asset”, |.e. the expenditure incurred in establishing the polnt of Interconnaction is
not recovered from revenue received from the interconnection seeker,

However, excessively high minimum traffic/revenue requirements may also represent implicit
market foreclosure as discussed regarding esxessively high bank guarantees,

If a minimum traffic/revenue requirement is to be Included in a RIQ, justification for such
must be provided.

¢. Signalling protocols:

Tradidonally, South African licensees have provided inberconnection exclusively on a TDM-
basls, requiring any interconnection seeker to convert traffic to and from their network into
the requisite standard as set by the interconnection provider, and cover the costs thereof
{e.g. conversion to S57).

This practica is falr and reasonable and justified If the nterconnection provider uses the
same protocols for transport within its network.

However, if the Intarconnection provider manages Its Internal network traffic through
another protocol, such as SIP, then it would be discriminatory for the Interconnection
provider not to provide the opportunity For an inbentonnection seeker to Interconnect using
such a signalling protocol.

d. Points of Interconnection:

It may not be necessary for Interconnacting parties to have a direct interconnection fink.

Licensess should consider the approach of an open connection point where all licensees who
seek to Interconnect may do so, e.g. through the use of a hosting centre or “interconnection
hotal.”

Page 10
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ii. In this scenario, the Authority expects each flcensee to provide/pay for Its own point of
Interconnaction link, removing the “stranded asset concern®, thereby removing the need for
any minimum traffic guarantes,

24.7 Monitoring Reports

The Authority has reviewed the concerns raised by licensees and has determined that such
Information Is to be Included In the Compiiance Procedures Manual,

2.5 Wiihin and Between ON geographic area codes, points of

1,

intarconnection and retall tariffs

The Authorfty is aware that certain licensees charge their customers a set off-net retall fee regardiess
of the geographic source and destination of an off-net call. This retail pricing practice ignores the
cost causation principle in carrying traffic from one location to another.

Although the Authority has no Intention of specifically regulating retali services at this juncture, the
Authority requires all licensees to review the structure of their retall tariffs such that the retal fee
charged for off-net calis reflects the characteristics of points of interconnection and the applicable
charges for termination between Ncensees,

The Authority Is also aware that it may be financlally and technkally feasible for points of
interconnection to take place between Telkom and any other kensee at levels at the ONN level of
Telkom’s network. Such a point of interconnection was envisaged fn the Telkom/Neotel
interconnection agreement sighed In 2007,

The Authority understands that this may not be possible at al! geographic locations, but a request for
such a point of interconnaction may not be refused In those geographic areas where Kk Is possible, as
governed by section 37 of the ECA and the Interconnection Regulations (GG 33101).

2,6 Rebention rates

2.

The Authority is aware of concerns regarding retention rates, particularly ECN Telecommunication’s
complaint lodged against Tefiom at the Competition Commission of South Africa on the 16th of
October 2009,

The Authority will closely monitor any response by licensees to the introduction of asymmetric
termination rates and whether any Increase to the retall price of an off-net call ocours.

The Authority is also aware of the practice of having specific charges for “call set-up” costs, l.e. a
retall fee that Is charged indepenclently of usage.

This feature of retall pricing has been reguiated In other jurlsdictions.®
The Authority will alsc monitor this feature of retall pricing diligently over the next three years,

¥ hetp:/ forvew opta.ni/nifactusel/alle-publicaties/publicatie/fid=3224
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2.7 Convergence

The Authority notes the polnts ralsed by stakeholders as well as observable trends in certain
jurisdictions tending towards lower and converging mobile and fixed termination rates and will
monltor these trends during the review period.

However, for the perfod 2011 to 2014, the Authority does not consider that technological
convergence equates to convergence of the cost to terminate a call to 8 mobile compared to a fixed

location.
The Authority’s expectations

The Authority expects the [mposition of pro~-competitive terms and conditions on Merkets 1 and 2 to
achleve the following:

a. A more efficlant and effective regime;
b. A more dynamic retall pricing environment; and
¢, Continued and Investment in electronic communications networks In South Africa.

3.1 A nmore efficient and effective access regime

1I.

The aim of the RIO Is to remove any potential Imbalance between licensees when commercially
negoliating interconnaction agreements. Furthermore, the Authority expects such interconnection
agreaments that are condluded to foster the efficient use of networks, [.e. stimudating the use of
transit services or hosting arrangements where many licensees may Intarconnect with each other at

a few distinct geographic locations.

The Authority expects the following to be visible outcomes of the imposttion of the RIO obligation:
a. Reduced timeframes for concluding Interconnection agreements;

b. Reduoed and justifiable non-price obiigations on both parties to an interconnection agreement;
¢. More efficent use of nastworks through the use of transh services and specific hosting centres.

The Authorlty expects the Impact of the above to lead to a reduction in the input costs for points of
Interconnection (both In time and Infrastructure) thereby reducing the cost burden on exdsting and
hew entrants allke, The Authority expects the following feed-through Impact to be:

a. A greater number of licensees considering entering the retall volce services market;
b. An increase In volumes of traffic between nebworks; and

. More competitive retali price offerings, particularly in the offering of retafl volce services to a
fixed location.
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3

3.2 A more dynamic retail pricing environment through a reduction in

s

wholesale voice call termination rates

The retall price ervironment ks where censees are able to leverage off thelr economies of scale and
scope as well as the ability to set prices for other licensees In terms of the price offered to end-users
for off-net cafls.

A reduction In termination rates does not necessanly feed through directly to a reduction In retall
rates.

The objective of reducing whoiesale volce call termination rates Is o reduce the barer to entry In
the provision of off-net calls thereby fostering competition and a dynamic reduction in retall prices
over time.

The Authority expects the following to be visible cutcomes of a reduction In wholesale volce call
termination rates:

a. A reduction In the barriers to antry for competitors in competing for a broader spectrum of the
retall market, L.e. smeller icensees are expeched to mova awey frori 2 pure niche retail market
focus towards greater overall participation In the provision of services to all consumers;

b. A reduction In the price charged to an end-user for a voice call placed from a fived location to a
mobile location; and

c. An Increase In dynamic pricing packages for volce calls between networks of Rcensees who offer
termination to & moblle location.

The Authority expects the Impact of the above to be the following:

8. An Increase in the level of competition in the provision of retall services to end-users at a fived
location;
b, A reduction in the price of a call from a fixed to a moblle location; and

¢ A reduction In the price of & call from a mobile lotation to both mobile and fixed locations over
time a5 licensees adjust to greater competitive pressures.

3.3 Continued access and investment in electronic communications

networks in South Africa

The Authority’s determinations are considered to be sutable for fostering competition as well as
ensuring the correct incentives for long-term sustainable nvestments In enhancing geographlc
coverage and penetration for all services.,
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4.
1

Conclusions

As stated by stakeholders'?, the regulation of termination rates In South Africa has been benign.
This benign environment aliowed for both the diffusion and geographic avallability of a multitude of
services, notably moblle telephony services,

However, It is now time for all South Afritans to benefit from the existence of the past benign
emvironment. The Authority now belleves K necessary for termination rates to be lowered to foster
competition and aliow the benefits of the past regime to flow through to end-users, uitimately in
lower retell prices.

The Authority wilf vigilantly monktor all trends to ensure that the implementation of the pro-
competitive terms and conditions Imposed in these regulations takes place quickly 2nd without any
Infraction.

NMMMM7MMMW¢MM:MWMMMQHMWmmhddonlhan"uf
June 2010.

Page 14

Printed by and obtainable from the Government Printer, Boaman Street, Private Bag X85, Pretoria, 0001

Qedruk deur en verkrygbaar by die Staatadrukker, Bosmanstraat, Privaatsak X85, Pretorle, 0001

1

Publications: Tel: (012) 334-4508, 334-4509, 334-4510
Advertisements: Tel: (012) 334-4873, 334-4874, 334-4504
Subscriptions: Tel: (012) 334-4735, 334-4738, 334-4737
Cape Town Branch: Tel: (021) 465-7531

Publikasles: Tel: (012) 334-4508, 334-4500, 334-4510
Advertensies: Tel: (012) 334-4873, 334-4674, 334-4504
Subskripsies: Tal: (012) 334-4736, 334-47386, 334-4737

Kaapatad-tak: Tel: (021) 4656-7531




Reproduced by Sabinet Online in terms of Government Printer’s Copyright Authority No. 10505 dated 02 February Im“' RR% "’

4 No. 39861 QOVERNMENT GAZETTE, 24 MARCH 2016

GoverNMENT NoTICcES

INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA
NO. 370 24 MARCH 2016

NUMBERING PLAN REGULATIONS

IN TERMS OF SECTION 68 OF THE ELECTRONIC COMMUNICATIONS
ACT OF 2005 (ACT NO 36 OF 2006), AS AMENDED.

The Independent Communications Authority of South Africa ("ICASA®),
hereby publish the Numbering Plan Regulations, in terms of sections 68 of
the Electronic Communigations Act, 2005 {Act 36 of 2005), as amended.

Thia gazette Is also available free online at www.gpwonline.co.za N
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1. DEFINITIONS

In these Regulations, unless the context otherwise indicates, a word or expression to
which a meaning has been assigned in the Act shall have the meaning so assigned-

“Act” means the Electronic Communications Act, 2005 (Act No. 36 of 2005) as

amended.

“access code” means a short non-geographic number that is used as a prefix to
other numbers to access electronic communication services.

“allocated” means the status of a number as stipulated in regulations 14, 16 and 17
of these Regulations immediately after an allocation of the number.

“allocation” means the issuing of a number(s) or service code(s) by the Authority to a
licensee whereby the latter is able to assign the number(s) or service code(s).

*agsigned number” means a number that is issued to an end-user by a licensee.

“assignment” means the issuing of a number(s) or service code(s) under relevant
terms and conditions by a licensee or

“bulk Short Message Service(SMS)/Multi Media Service(MMS)” means a subset
service of Machine Related Services (MRS) which comprises of communication, sent
in large volumes, that originates from a device or machine to other devices or
machines and from a device or machine to persons®.

“calling line Identification” means a facility that permits any person or licensees to
transmit accurate originating caller identification information. Caller identification
information being the calling party’s assigned number.

“communlication” means the use of electronic communications services that is
originated through the input of a number.

This gazette is elec avallable free onfine at www.gpwonline.co.za
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“country code” means the combination of one, two or three digits identifying a
specific country or countries in an integrated numbering plan, or a specific geographic
area assigned by the ITU-T in accordance with Recommendation E.164,Telephone
network and ISDN Operation, Numbering, Routing and Mobile service.

“geographic number” means a national number that is used to provide a geographic
service, where the first three (3) digit of its structure contains geographic significance.

"geographic significance” means the geographically indicative numbers that indicate
the geographic location.

“harmonised number” means a number used to provide a service meeting a
common description, as authorized by the Authority.

"Inbound services” means a service used only to receive communication.,

“international prefix” means a combination of digits to be dialled by a caller making
a call to a recipient in another country.

"ITU TSB” means the Telecommunication Standardization Bureau of the International
Telecommunication Union.

“length” means the quantity of digits that constitutes a number,

“machine related number” means a non-geographic number that is used to provide
a machine related service.

"“machine related service” means a service whereby:

(@) the transmission of communication in wireless and/or wired systems is between
devices or machines; and

(b) communication originating from a device or machine to a person and vice versa.

This gezette is also available free onfine at www.gpwonline.coza
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7

“mandated number” means a receiving number to which communications must be
routed imespective of the electronic communication network used in originating the

communications.

"mass calling service™ means a service whereby instantaneous, high volume traffic
that is routed to one or more destinations.

"mobile number” means a non-geographic number used to provide a mobile service.

“mobile service” means a service as defined by the National Radio Frequency Plan
developed by the Authority in terms of section 34(2) of the ECA.

“national number” means a 10-digit number to be dialled including the national
prefix.

“non-geographic number” " means a number that is used to identify a type of a
service and has no geographic significance.

"number” means a sequence of digits.
“"numbering plan” means a scheme of identification by numbers prescribed in these
Regulations or other regulations made by the Authority for ensuring that electronic

communications are correctly and efficiently routed to their intended destination.

"originating number” means a number that identifies to the recipient of
communication the point at which the communication is originated.

"originator” means a person or device originating a communication through the input

of a number.

“premium rate number” means a non-geographic number that is used to provide a
premium rate service.

This gazeite (e also available free onling at www.gpwonlins.co.za
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“premium rate service” means a service provided by means of premium rated
numbers or short codes in level 3 and 4, where the charge is higher than standard rate
and in some instances, where a portion of the charge is passed to a premium rate
service content licensee, irrespective of the originating electronic communications
network used.

“licensee” means a person or entity that has an individual electronic communications
services (I-ECS) using numbers from the numbering plan.

“protected” means the status of a number that has not been released for allocation
by the Authority.

“receiving number” means a number that identifies where a communication, through
the input of the number, the point at which the communication should be received.

“recipient” means a person or device that can receive a communication.

“release” means a process where the Authority publish a notice indicating numbers to
be released.

"released” means the status of numbers which permits licensees to -.

(@) request the allocation or reservation of the number(s), if the number(s) are
national number(s) or access code(s); or

(b) request the allocation of the number(s), if the number(s) are service code(s

“reservation” means a temporary allocation of number(s) by the Authority to a
licensee. Numbers allocated under this provision cannot be assigned by the licensee.

“reserved” means the status of a number(s) immediately after approval of a

reservation.

This gazeite |s aleo avallable free online at www.gpwonline.co.za
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“routing” means the conveyance of communications originated or received at points
identified by numbers.

"service code” means a short code that may be a receiving number for a service.
“short code” means any non-geographic number less than 10 digits in length.
“status” means, 'protected’, ‘released’, "allocated’ or ‘reserved'.

"supplementary code” means a number that begins with **" or '#'.

“toll free number” means a non-geographic number that is designated to provide a
toll free service.

"toll free service” means a service such that for every communication made
available, no charge is incurred by the callers, imespective of the electronic

communication network used in originating the communication.

"usage condition” means a restriction in these Regulations or other regulations
made by the Authority on the ways in which humbers may be used.

“VolP number” means a non-geographic number used to provide a VolP service.

"VoIP service” means the provision of unmanaged voice communication services
over the Internet Protocol (IP).

This gazetis Is also avatlable free onling at www,gpwonline.co.za \)\,
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PURPOSE OF THESE REGULATIONS

The purpose of these Regulations are to:

(a)

(b)

(c)

(d)

provide for the efficient use and allocation of numbers;

provide a scheme of identification to ensure that electronic communications are
correctly and efficiently directed to the point of reception for which they are
intended;

accommodate the varied protocols used and services provided by licensees
under the Act;

ensure that numbering allocations are fair and non-discriminatory;

(e) provide a framework for toll-free services; and
(N provide a short code strategy.
RELEASING NUMBERS
(1)  Only numbers that have the status ‘protected’ in terms of regulation 15, 16 and
17 may be released.
(2)  When releasing numbers, the Authority shall have regard to:
(a) the need to satisfy constraints on network systems;
(b) avoidance of conflicts with past usage of numbers; and
(c) retention of the numbers for possible future uses.
(3)  The Authority will publish numbers intended for release in a notice.

This gazette Is also available free online at www.gpwonline.co.za \M
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(4)  Numbers will have the status ‘released’ immediately after the Authority releases
such numbers through a notice in the Government Gazette.

4. HARMONISING AND MANDATING NUMBERS

(1) Only numbers that have the status 'protected’ or ‘released’ may be harmonised
or mandated;

(2) When harmonising or mandating numbers, due regard must be given to the
avoidance of discrimination in favour of or against a particular licensee; and

(3) When harmonising or mandating numbers, the authority shall:
(@) notifying affected licensees of changes; and

{b) publish a notice specifying numbers that are harmonised or mandated and
describing the services for which the numbers must be used to receive
communication.

5. ALLOCATING AND RESERVING NUMBERS

(1} A licensee must apply to the Authority for an allocation or reservation of
numbers that have status ‘released'.

(2) The application set out in sub-regulation (1) must be furnished in the format as
set out in Schedule 3 of these Regulations.

(3) Within twenty (20) days of receipt of an application by the Authority, an
application may be:

(@) approved or it may be approved with such variations as the Authority
deems necessary;
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(4)

(5)

(b) declined and in such an instance, the Authority shall provide reasons in
writing for declining the application; or

{(c} consulted upon as set out in sub-regulation (5).

The Authority may consult with the relevant licensee on details of its application
for numbers prior to deciding on the application.

Should the Authority consult with a relevant licensee in terms of sub-regulation
(4), the 20 days contemplated in sub-regulation (3) shall be extended on
condition that:

(a) additional information is required from the applicant; or

(b) there are significant issues relating to the application that the Authority
cannot process and or obtain clarity within the 20 days processing period:;
or

(c) the Authority considers that the utilisation of the numbers already allocated
to the licensee and subject to the same usage conditions as the numbers
requested is less than 80% for mobile and machine related numbers and
less than 60% for geographic and other non-geographic numbers,
calculated as follows:
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() For geographic and other non-geographic numbers, the degree of
usage shall be calculated as follows:

total numbers assigned to
customers within an NDC
Degree of usage = X
100

Total numbers allocated
Within an NDC

(i) For mobile and machine related numbers, the degree of usage shall be
calculated as follows:

total numbers assigned to
customers and used for internal

network purposes.
Degree of usage =
X 100
Total numbers allocated
to a licensee

(6) The following number ranges are subject to individual number allocation or
reservation: 080; 086 0 and 086 1.

(7) The Authority reserves the right to declare certain non-geographic number

ranges or sub-ranges for individual number allocations. The Authority shall
publish the relevant ranges in a notice.
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CONDITIONS OF USE OF AN ALLOCATION OF THE NUMBERING RESOURCE

(M

(2

(3)

(4)

Numbers are a national resource and are not owned by a licensee to whom they
are allocated nor by the subscriber to whom they are assigned.

A subscriber to whom a number has been legitimately assigned may enjoy the
beneficial use of the number, freely and without hindrance.

The following general conditions relating to the use and management of the
assignment of numbers apply to all allocations made by the Authority:

(a)

(b)

(c)

(d)
(e)

G

@

(h)

the allocation must be used for the purpose specified in the application and
within the designated range for use;

the allocation must be controlled by the licensee to whom the Authority has
made the allocation to;

the holder of the allocation shall maintain a record of the percentage of
numbers in use and reserved;

assigned numbers must not be traded;

the allocation shall be used in accordance with any specific conditions
made by the Authority;

a licensee shall not make use of numbers that have not been allocated to
them or which the Authority has not authorised them to use;

a licensee shall ensure that all numbers allocated to them are used
efficiently and effectively; and

MSISDNIess SIM starter packs shall apply to all allocated mobile numbers
as well as recycled numbers;

Specific conditions may be imposed on the use of numbers, at the time of
allocating the numbers or at any time thereafter, where the Authority considers
that it is in the interest of the numbering plan to impose such conditions.
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7. WITHDRAWING NUMBERS

M

@

3

4)

Numbers that have status ‘released’, ‘allocated’ or ‘reserved’ may be withdrawn
by the Authority only if -

(a) the numbers have been used in ways contrary to their usage conditions; or

(b) the numbers or part thereof have not been assigned one (1} year after
being allocated; and

(c) the reservation period has expired and the licensee has not requested for
an allocation of the same numbers.

When withdrawing numbers, the Authority shall give due regard to the following
factors -

(a) the need to avoid inconvenience and disproportionate cost effects vis-a-vis
the benefits of the withdrawal;

(b) the requirement to ensure non-discrimination between licensees; and

(c) maintenance of consumer protection in relation to a consumer’ right to
beneficial use of numbers.

Any withdrawal of numbers shall be subject to -

(a) notification and consultation with the affected licensee(s) about the
intended withdrawal at least 6 months before the withdrawal; and
(b) publication of a notice in the Government Gazette about the withdrawal.

In the case where the Authority notifies a licensee in writing about the
withdrawal of the numbers that are released or that are allocated to the
licensee, the licensee must-

(@) refrain from assigning any of the numbers that are not already assigned;

(b) inform all persons to whom the numbers are already assigned about any
replacements for the numbers-
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(5)

(6)

(i) at least 6 months before the withdrawal if it affects numbers for

business subscribers; and
(i) at least 6 months before the withdrawal if it affects numbers for
residential subscribers.

(c) introduce a period of 3 months parallel running, during which both those
numbers and any migration to new numbers can be used; and

(d supply audible or visible indications about any replacements for the
numbers until the Authority withdraws the numbers.

Numbers have status ‘protected’ immediately after the Authority withdraws
them.

The withdrawal of humbers does not necessarily require the withdrawal of all
the numbers that were allocated or reserved at the same time.

AUDITING NUMBERING USAGE

)

()

®)

Unless otherwise specified, every licensee must submit its number audit data to
the Authority, annually, on a date which must not be later than 31 March.

The format in which the information set out in sub-regulation (1) must be
supplied in conformance with the relevant 'Number Audit Format',

A licensee may be required to submit further information needed by the
Authority for the purposes of completing the number audit process.

BARRING NUMBERS

)]

A licensee is prohibited from routing communications from or to numbers, if the
Authority has consulted with the licensee (s) affected and determined that the
numbers have been used in ways that could harm consumers or other

licensees.
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10.

@)

3

(4)

In order to stop routing of communications from or to barred numbers, the
Authority shall-

(a) firstly notify a licensee to whom the numbers are allocated about its

intentions; and

(b) then notify all other licensees that they must stop routing communications

from or to the number(s).

Upon publication of the notice by the Authority to stop routing communications
from or to barred numbers, all licensees must comply with the notice within
seven (7) days from the date of publication.

Upon publication of a notice by the Authority to resume routing communications
from or to barred numbers, all licensees must comply with the notice within 7
days from the date of publication.

RETURNING NUMBERS

M

@

)

(4)

A licensee must return numbers to the Authority only if the numbers are not
assigned 1 year after the date of allocation.

If the licensee intends assigning the numbers, provide the Authority with
reasons for not assigning the numbers and propose new timelines for
assignment.

A licensee must return to the Authority numbers that have been reserved for it
upon the expiry of the reservation period.

The return of numbers does not necessarily require the return of all the
numbers that were previously allocated.
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11. TRANSFERRING NUMBERS

(1)  Alicensee that transfers its I-ECS license must:

(a) apply to the Authority for the transfer of numbers granted under the
licence to the licensee acquiring the service licence if any part of the
block(s) is assigned to end-users; or

(b}  return the numbers granted under the licence to the Authority if any part
of the block(s) of numbers is not assigned to end-users.

(2) If the licensee intends transferring the numbers to another licensee other than
the one acquiring the service license, the licensee must request the Authority's

approval first.

12. SUPPLYING INFORMATION ABOUT NUMBERS

(1) Alicensee must:

(a) refrain from publishing directory information about a number assigned to a
subscriber, if the licensee concerned has not obtained prior written
permission in which a subscriber consents to the publication of their
assigned number;

(b) change the directory information about the number assigned to a
subscriber if the subscriber has so requested in writing;

(c) change the numbers assigned to a subscriber if the subscriber has so
requested in writing after receiving incorrectly or mischievously dialled
communications and;
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(d) Prohibit the transmission of an inaccurate Calling Line Identification (CLI)
as the originator of communication.

(20  Numbers that are reported and found to be used in the manipulation of the CLI,
shall be barred as per sub-regulation 9(2).

13. PREFIXES

(1) The first two digits or characters of a number signifies that the number is either
an international number, a national number, a short code or a supplementary
code, as set out in Table 1.
Table 1: First digits or characters of numbers

Character Significance and\or status
International numbers (beginning with '00' and in most instances

0 represented by the plus sign '+) and national numbers (beginning
with '01’, '02', '03', '04', '05’, '06’, '07’, '08’ and ‘09")

1 Short codes ‘released’

2 ‘protected’

3

5 Premium rate services (Short codes) 'released’

5

6

7 ‘Protected’

8

9

; Supplementary codes ‘released’

(2) The international prefix is ‘00" and in most instances represented by the plus sign
‘+'. It must precede an international number that is dialled inside the Republic to
originate a communication with a destination outside the Republic.
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14,

(3) The national prefix is ‘0", It must precede a national significant number that is
dialled inside the Republic to originate a communication with a destination inside

the Republic.

(4) The country code for the Republic issued by the ITU TSB is '27'. it must precede
a national significant number without the national prefix that is dialled outside the
Republic to originate a communication with a destination inside the Republic.

(5) An access code may be allocated by the Authority to a licensee subject to an
application by the licensee. It may precede a number that is dialled inside the
Republic to originate a communication that is first conveyed to the licensee and
then treated as if it is originated using an electronic communications service of

the licensee.
INTERNATIONAL AND NATIONAL NUMBERS
The first and second digits of a number beginning with '0’ signify that the number is
either an international number, a geographic number or a non-geographic number, as

set out in table 2,

Table 2: First and second digits of numbers beginning with ‘0’
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Digits Significance
00 International prefix
01
02
03 Geographic numbers
04
05
06
07

Non-geographic numbers
08
09

15. GEOGRAPHIC NUMBERS
(1) The first three digits of a geographic number correspond with a geographic area.
(2) A geographic number must be assigned to a subscriber if the subscriber provides
a business or postal address in the geographic area corresponding with its first

three digits.

(3) A geographic number must have a length of ten (10) digits.
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Table 3: Area codes of geographic numbers

Digits Status Area

010 Released

T m— Johannesburg region

012 Released Tshwane region (including Pretoria)

= Released Northern and western parts of Mpumalanga (including Middelburg,
Witbank and Nelspruit)

T Released Northem part of North West and southern and westem parts of
Limpopo (including Rustenburg and Nylstroom)

015 Released Northern and eastern parts of Limpopo (including Polokwane)

016 Released Vaal Triangle (including Vereeniging, Vanderbijipark and Sasolburg)

017 Released Southern part of Mpumalanga (including Ermelo)

— Released Southem part of North West (including Potchefstroom and
Klerksdorp)

019 Protected ‘Protected’

020 Protected 'Protected’

021 Released Cape Town region (including Stellenbosch, Somerset West and
Gordons Bay)

022 Released Westem coast of Western Cape and Boland (including Malmesbury)

023 Released Karoo (including Worcester and Beaufort West)

024 Protected

025 Protected ‘Protected’

026 Protected

- Released Namagqualand (including Vredendal, Calvinia, Clanwilliam, Springbok,
Alexander Bay and Port Nolloth})

028 Released Southern coast of Western Cape (including Swellendam, Caledon
and Hermanus)

029 Protected

030 Protected EBSEES

031 Released Durban region

032 Released KwaZulu Natal central coast {including Stanger)

033 Released KwaZulu Natal Midlands (including Pietermaritzburg)
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Digits Status Area

034 Released Northemn KwaZulu Natal (including Viyheid and Newcastle)

035 Released Zululand (including St. Lucia and Richards Bay)

036 Released Drakensberg (including Ladysmith)

037 Protected ' .

038 Protected Protected

P Released Eastern Pondoland and southern coast of KwaZulu Natal (including
Port Shepstone)

040 Released Bhisho region

041 Released Port Elizabeth region (including Uitenhage)

042 Released Southern and central parts of Eastern Cape (including Humansdorp)

043 Released East London region

044 Released Garden Route (including Oudtshoorn, Knysna, Plettenberg Bay,
Mossel Bay and George)

045 Released Northern and eastern parts of Eastern Cape (including Queenstown)

p— Released Southern and eastem parts of Eastern Cape (including
Grahamstown)

047 Released Eastern part of Eastern Cape (including Mthatha)

048 Released Northern part of Eastern Cape (including Steynsburg)

049 Released Western part of Eastern Cape (including Graaff-Reinet)

050 Protected Not assigned

051 Released Southemn and central parts of Free State (including Bloemfontein) and
far eastern part of Eastern Cape (including Aliwal North)

052 Protected ‘Protected’

053 Released Eastern part of Northern Cape (including Kimberley) and far westem
part of North West

054 Released Gordonia (including Upington)

055 Protected ‘Protected’

056 Released Northern part of Free State (including Kroonstad)

057 Released Free State Goldfields (including Welkom)

058 Released Eastern part of Free State (including Bethiehem)

059 Protected ‘Protected’
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(4) The following geographic numbering ranges are reserved for testing purposes:
0XX 114; OXX 115; OXX 116 and 0OXX 117. All licensees with network testing
requirements may utilize these numbers and need not apply to the Authority.

16. NON-GEOGRAPHIC NUMBERS

(1) The first three digits of a non-geographic number indicate the designated service
as set out in Table 4.

(2) A non-geographic number other than a short code and machine related number
must have a length of ten (10) digits.

(3} A machine related number must have a length of fourteen (14) digits.
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Table 4: First, second and third digits of non-geographic numbers

Digits Status Significance
060 Released

061 Released

062 Released

063 Released

064 Released

065 Released

066 Released Mobile services
0867 Released

068 Released

069 Released

070 Released

o Released

072 Released

073 Released

074 Released

075 Protected 'Protected’

076 Released

077 Released ) .

o pr—— Mobile services
079 Released

080 Released Toll free services
081 Released

082 Released Mobile services
083 Released

084 Released

085 Protected ‘Protected’

086 Released Inbound services
087 Released Voice over the internet services (VolP)
088 Released Future non-geographic services

Thie gazette is aleo available free onfine at www.gpwoniine.co.za



Reproduced by Sabinet Online in terms of Government Printer’s Copyright Authority No. 10505 dated 02 February 1998

28 No. 39861 GOVERNMENT GAZETTE, 24 MARCH 2016
089 Released Mass calling services
090 Released Premium rate services (090 2 reserved for adult content)
091 Released Premium rate services
092 Released Premium rate services
093 Protected
094 Protected ‘Protected’
095 Protected
096 Released
097 Released Machine related services
088 Released
099 Protected ‘Protected’
17. SHORT CODES BEGINNING WITH 1’

(1) The first three digits of a short code beginning with '1' signify that the short code
is an access code or a service code, as set out in Table 5.

(2) An access code beginning with *1° must have at least four (4) digits.

(3) A service code beginning with '1' must have at least three (3) digits.

(4) Onthe day these Regulations come into force-

(a)

(b)

(©

(d)

(e)

an access code beginning with 16" and 19’ has status 'released’;
an access code beginning with '15', and '17° has status ‘protected’;

a service code beginning with "10°, '11°, "12', '14',"17° and 18’ has status
‘released’;

a service code beginning with 13’ or "15' has status protected’;

the service code '112' is a mandated number for all emergency call
services;
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(M

@

()

(0

the service code '1020' is a mandated number for a government
information directory service;

the service code 10111’ is a harmonised number for a police emergency
call service;

the service code 10177’ is a harmonised number for an ambulance
emergency call service;

the service code '17737 is a mandated number for a presidential hot line
service.
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Table 5: First and second digits of short codes beginning with '1":

Digits Significance

10

11

12 )

= Service codes

14

18

16 Access codes (beginning with ‘152, '153’, ‘154, ‘156, *157",
158’ and '159) and service codes (beginning with ‘150",
‘151’ and 155

16 Access codes

17 Access codes (beginning with '170", *171°, *172', "174', "175’,
176", 178’ and '179°) and service codes (beginning with
173’ and "177")

19 Access codes

(5) The assignment of service codes beginning with "1" shall be made in
conformance with Schedule 1 of these Regulations.
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18.

19.

20.

21.

SHORT CODES BEGINNING WITH '3’ OR 4’

(1) A short code beginning with '3’ or '4' is a service code.

(2) A service code beginning with '3 or ‘4’ must have at least five (5) digits.

(3) On the day these Regulations come into force, a service code beginning with '3’
or ‘4’ shall have the status ‘released’ as set out in Table 1.

SUPPLEMENTARY CODES

A supplementary code will have the status ‘released’.

TOLL FREE SERVICE IMPLEMENTATION

(1) Calls to toll free numbers must be such that no charge is incurred, irrespective of
the electronic communication service used in originating the communication.

(2) Toll-free framework should be implemented within a period not exceeding 6
months from the date of the Regulations coming into force.

(3) Toll-free services shall be provided in conformance with Schedule 2 of these
Regulations.

PREMIUM RATE NUMBER CHANGES AND MIGRATION

(1) Upon finalisation of the Premium Rated Service Code of Conduct, a number
shall be a receiving number for a premium rate service if-

(@) the number is a premium rate number (10 digits) or a machine related
number (14 digits); or
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22,

23.

(b) a short code that begins with 3" or '4’,

(20 Premium rate services shall be provided in conformance with the premium rate
service Code of Conduct.

MACHINE RELATED NUMBER CHANGES AND MIGRATION

(1) All machine related number changes must be migrated to the new number range
within a period not exceeding 12 months from the date of the Regulations coming

into force;

(2) Bulk SMS/MMS services, which are provided within the previously allocated
numbers are exempt from the MRS migration; and

(3) Future assignments for bulk SMS/MMS services, that extend beyond the
numbering capacities provisioned by licensees as submitted to the Authority,
must be in the designated numbering range for MRS.

FEES

Fees payable by licensees for the allocation of numbers to recover the administration
costs shall be prescribed.

COMPLAINTS

The process and procedures for resolving subscriber complaints are provided for in
the regulations developed in terms of section 69 (3) of the ECA.

CONTRAVENTIONS AND PENALTIES

A licensee that contravenes these regulations is liable to a fine not less than R300 000
(three hundred thousand rands) but not exceeding R3 000 000 (three million rands)
once off per infringement.
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26.

27.

SHORT TITLE AND COMMENCEMENT

These regulations are called the Numbering Plan Regulations, 2016, and will come
into effect on the date of publication in the Government Gazette.

AMENDMENT OF OTHER REGULATIONS

The Numbering Plan Regulations, 2012, published in the Government Gazette
number 35737 dated 02 October 2012, are hereby repealed.

SCHEDULE 1: SHORT CODE STRATEGY

1.

BACKGROUND

The aim of this strategy is to:

(a) cater for the demand of short codes; and

(b) provide a guidance on the future assignment of short codes; and

(© provide support on the consistent foundation for the use of short codes.

USAGE OF SHORT CODES

(1 Short Codes that have been assigned pre 31 March 2013 have been recorded
and are not subject to the short code migration, with the exception of:

(a) codes that have been assigned within the levels that have the status
protected;

(b) codes assigned to services that have been harmonized; and

(c) service codes that have been assigned within the levels classified as
access codes.
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(2) Short codes that begin with "1”, "3" and "4" have the status released.

(3) Short codes that begin with "1’ shall be structured as either 3, 4, 5 or 6-digit
codes.

(4) Short codes that begin with *1" are classified as follows:
(a) Access Codes
() These codes are used by the subscribers of one licensee to select the
services of another licensee on a call by call basis by adding an
access code before dialling the recipient number.
(i) Access codes designated for Carrier Pre-Selection (CPS):
0  4-digit codes "16XX" and "19XX"
(b} Service Codes

() These codes are used to access:

1. on-net or off-net services; and
2. harmonized services.

(i) Service codes designated for on-net services and internal routing
purposes.

O 109 xxx (total of 1000 codes)
122 xxx (total of 1000 codes)
O 143 xxx (total of 1000 codes)

(iii) Service designated for harmonized services
Harmonized Codes
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Service Code
Voicemail retrieval 132
Voicemail deposit 134
Customer care\service 135
Prepaid recharge and balance enquiry 136
Account Enquiries 137

(iv) Service codes designated for Government services — Provincial

offices. These short codes are accessible off-net and are reserved for
the designated provincial offices as shown.

Government services - Provincial offices

Eastern Cape 1PR-EC 17732
Free State 1PR-FE 17733
Gauteng 1PR-GP 17747
Limpopo 1PR-LP 17757
Northern Cape 1PR-NC 17762
Mpumalanga 1PR-MP 17767
North West 1PR-NW 17769
Western Cape 1PR-WC 17792
KwaZulu Natal 1PR-ZN 17796
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SCHEDULE 2: TOLL-FREE FRAMEWORK
1. PURPOSE OF THE 080 TOLL-FREE IMPLEMENTATION FRAMEWORK
The purpose of this framework is to ensure that in every communication made

available to a toll-free number, no charge is incurred by the caller irrespective of the
electronic communication network used in originating the communication.

2. TOLL-FREE MODEL

(1)  The single direct connection model shall be used as the toll-free model to
achieve the objectives of the Regulations.

(2)  The following principles shall apply to the single direct connection model:

(@) the receiver of toll-free communication will have commercial and technical
relationship with a licensee of their choice;

(b) calls are free to all callers, irrespective of the electronic communication
network used in originating the communication;

(c) the terminating licensee will in turn pay the originating licensee a
commercially agreed upon charge towards the cost of originating the call;

(d) negotiations and payment of the agreed upon charge should be fair and
non-discriminatory;

(e) any commercial negotiations disputes should be addressed within 30 days;
and

() failure to resolve the dispute within 30 days, the dispute should be lodged
with the Authority.
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Figure 1 shows the schematic diagram of flow of funds:

Calling Party Point of interconnaction
Origination cost Thm'llnclmon cost
!
No Retal| Origination cost Commarcial rate
, price
or tarff

3. INTERCONNECTION CONSIDERATIONS

(1) Licensees must file amended interconnection agreements, including 080 toll free
services, with the Authority within six (6) months of this framework coming into

force;

(2) Failure to file amended interconnection agreements as required shouid not affect
the implementation of this framework;
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SCHEDULE 3: APPLOCATION FORM FOR NUMBERING APPLICATION

APPLICATION FORM FOR NUMBERING APPLICATION

Office use only
Application ref
No

Application for Allocation, | Date
Assignment & Reservation of
Codes or Blocks of Numbers

1. Application Type:

e.g 080, Geographic, 086, Mobile. Do not mix types on this application

O
Application for: Allocation Assignment Reservldon

Thie gazette Is also avallable free online at www.gpwonline.co.za
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2 Applicant’s Information

Company
Name

Company Reg.
No.

License No.

Tel

Web Site

Internal Numbering Representative

Name and
Sumame

Contact No

Fax

Email

External Numbering Representative (In case of an applicant's using an
external adviser e.g. consuitant)

Company
Name

Name and
Surname

Contact No

Fax

Email
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Business Address
Street Address

Suburb
Postal Code

City

Postal Address
P.O. Box

Suburb

Postal code

3 Technical Information

Numbering code, block, individual number requested

(Where appropriate second and third preferences should be indicated.
(NB: allocation of preferred requested numbering is not guaranteed)
1

D | I W] N

Description of service
(For Individual number requests i.e 080 and 086 include the name of the
person or entity requesting the number)
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4.1 Report on uutilization for the past 6 months

Month 1

Month | Month 3
2

Month 4

Month 5 | Month 6

Actual
humbers
activated

Actual
numbers
chumed
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4 Previous Allocations (Relevant to this application)
Data date:
(if date differs
from the date of
application)
Service Description of | Quantity Quantity
Numbers (Allocated) | (Active)
A Allocated by The Authority
B Internal Network Services
C Contract Services
D Pre-Paid Services
Total used for services/network
E {(B+C+D)
F Degree of usage ({(E/A)*100)
Numbers in Time Window Lock ( i.e. numbers in
recycling)
Numbers Reserved
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| declare that all the information in this Application Form and any the
attachments provided are true and correct. | understand that the approval from
ICASA for this Application is based on the information as declared in this
Application Form. Should any of the information declared, found to be
inaccurate or incorrect after approval has been granted to the Applicant,
ICASA reserves the right to suspend or revoke such approval without
compensation. | declare that the numbers will be used in accordance with the

numbering conventions.
Name:
Date:

Signature:

Note:
Reservations will lapse after six months unless covered by an application for an allocation

or a further period of reservation.
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REASONS DOCUMENT FOR THE NUMBERING PLAN REGULATIONS,
2016

The Independent Communications Authority of South Africa (the Authority)
has approved the Numbering Plan Regulations, 2016, in terms of sections
4(4) and 68 of the Electronic Communications Act, 2005 as amended.

In preparing the Numbering Plan Regulations the Authority has taken into
consideration the views of all consultative forums and engagement with
stakeholders since 2013. The attached reasons document is intended to
highlight matters raised during the consultation process and to outline
related reasons for decisions taken by the Authority.

1. BACKGROUND

1.1. The Independent Communications Authority of South Africa
("ICASA") published the Numbering Plan Regulations (“the
Regulations”), GG 35737 of 2012, in terms of sections 4(4) and
68 of the Electronic Communications Act, 2005 (Act 36 of 2005),
as amended.

1.2. The 2012 Regulations made provisions for the implementation of
a Toll-Free Framework (TFF), Machine Related Services (MRS)
and Premium Rated Services (PRS) migrations within 2 years
after the Regulations came into force. Effectively 02 October 2014
was the implementation date of all 3 provisions.

1.3. In anticipation of the implementation date, the Authority published
a notice, GG 36722 of 2013 on 1 August 2013 inviting written
proposal towards the development of a supporting implementation
framework for toli-free services (080 numbering range). The initial
deadline for written submissions was on 09 September 2013 but
due to requests for an extension, the deadline was extended to 18
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September 2013 as published in a notice, GG 36821 of 2013. The
Authority received 8 submissions from the following stakeholders:
1.3.1. Cell C (Pty) Ltd ‘Cell C',

1.3.2. Numbering Plan Implementation Stakeholders Forum
‘Industry Forum’;

1.3.3. Internet Solutions ‘1S’

1.3.4. Neotel (Pty) Ltd ‘Neotel’;

1.3.5. Reunert Limited '‘Reunert’;

1.3.6.  Switch Telecom (Pty) Ltd ‘Switchtel’;

1.3.7. Telkom SA SOC Limited ‘Telkom’; and

1.3.8. Vodacom (Pty) Ltd "Vodacom'.

1.4. In order to ensure a smooth MRS process and compliance, on 13
June 2014 the Authority requested licensees to submit their
migration plans. The Authority received responses from the
following licensees:

141. CellC
1.4.2. Mobile Telephone Networks (Pty) Ltd ‘MTN'
1.4.3. Neotel
1.44. Telkom
1.4.5. Vodacom
1.5. The Authority also attended Industry Forum meetings where the

implementation of TFF, MRS and PRS frameworks was
discussed. From these discussions, it became evident that the 02
October 2014 deadline would not be met and as a result the
Industry Forum and some licensees requested an extension. The
Authority considered the requests and extended the
implementation deadline for TFF and PRS to 31 July 2015 and
MRS to 31 December 2015 as published in a notice (GG 38065 of

2014).
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1.6.

1.7.

1.8.

In December 2014, the Authority held meetings with affected
licensees and 3™ parties affected by MRS migration, this was in
response to their requests for the exclusion of bulk SMS/MMS
from the migration process. It became evident during these
engagements that the 2012 Regulations will have to be amended
to incorporate the TFF for enforceability.

On 26 June 2015, the Authority published amended draft
Numbering Plan Regulations, GG 38908 (“draft Regulations”) for
public comments. The main objective for the amendment was the
incorporation of the Toll-free framework to ensure enforceability
and to release an additional 40 million numbers to cater for the
growing demand of mobile services. The due date for written
representations was 07 August 2015 and the Authority received 7
submissions from the following stakeholders:

1.71. Cell C;

1.7.2.  Internet Service Licensees’ Association 'ISPA’;
1.7.3. Mobile Telephone Networks (Pty) Ltd ‘MTN’;
1.7.4. Neotel;

1.7.5.  Switchtel;

1.7.6. Telkom; and

1.7.7. Vodacom.

On 21 August 2015, the Authority published a notice (GG 39125
of 2015) postponing the implementation timelines for the 3
frameworks until the finalisation of the draft Reguiations of 2015.
On the other hand the Authority was still considering the requests
made by licensees affected by MRS migration for the exclusion of
bulk SMS/MMS from the migration process.
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1.0.

1.10.

1.11.

The Authority eventually acceded to the requests for the exclusion
of bulkk SMS/MMS from the migration process and on 13
November 2015 published an Erratum (GG 39404) to the draft
Regulations for further public comments. The Erratum addressed
the Authority’s intention to exclude bulkk SMS/MMS from the
migration as well as supportive text for the implementation of
short code strategy. The due date for written representations was
03 December 2015 and the Authority received 5 submissions
from the following stakeholders:

1.9.1. CellC;
1.9.2. Neotel;
1.9.3. Telkom;

1.9.4. Vodacom; and
1.9.5. Wireless Application Service Licensees’ Association
‘WASPA'.

In their written submissions on both the draft Regulations and the
Erratum, all stakeholders indicated their willingness to engage
further with the Authority before finalisation of the Regulations. To
that extent, the Authority scheduled one on one meetings with
stakeholders on 09 February 2016.

In the meetings, the Authority requested stakeholders to respond
to the proposed timelines for implementation of TFF, Short code
strategy, PRS and MRS migration. Furthermore stakeholders
were requested to express their views on ISPA' submission to the
TFF proposal. The responses were due on 16 February 2016 and
the Authority received 3 submission from the following
stakeholders:
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1.11.1.
1.11.2.
1.11.3.

Cell C;
ISPA; and
Vodacom.

1.12. In finalising the Regulations, the Authority has taken into
consideration inputs from all the above consultation processes.

1.13. The reasons document is intended to highlight matters raised
during the consultation processes and to outline related decisione
taken by the Authority, especially in instances where stakeholders
sought clarity or raised objections.

2. DEFINITIONS

2.1. Several respondents requested the Authority to provide clarity by
revising certain definitions. In consideration of the requests, the

following definitions have been revised:

2.1.1.
2.1.2.
2.1.3.
2.1.4.
2.1.5.
2.1.8.
21.7.
2.1.8.
2.1.9.
2.1.10.
21.11.
2.1.12.
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2.2. The following definitions have been restored as most respondents
indicated that they provide context to CLI, MRS and PRS:
2.2.1. Originating number; and
2.2.2. Originator.

2.3. The following definition has been suppressed as it Is not the
intention of the Authority to encourage the practice, however
licensees are not prohibited to do such:

2.3.1. Sub-allocation.
3. PURPOSE OF THE REGULATIONS

3.1.

3.2.

Several respondents indicated that the purpose of the
Regulations did not include the Authority’s intentions to provide a
Toll-free framework and Short code strategy.

The Authority has considered the requests and expanded the
purpose. This will ensure that the purpose is aligned with the
contents and context of the Regulations.

ALLOCATING AND RESERVING NUMBERS

41.

4.2.

Several respondents raised objections to the revised utilisation
percentage from 60% to 80% for both mobile and machine related
numbers. The respondents did not provide reasons as to how
they will be jeopardised by the revised percentage.

The Authority would like to reiterate that the revision was due to
the following considerations:
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4.21. Allocations for mobile and machine related numbers are
made on a larger scale (l.e. they are made in million
and/or hundreds of thousands).

42.2. The quantity of the allocations did not reflect the
differentiation in respect of other numbers such as
geographic and non-geographic individual numbers.

4.2.3. The processing of applications although regulated within
20 days, our experlence is that approvals have been
made far much earlier than that untess the application is
incomplete or further information is requested from the
applicant.

5. CONDITIONS OF USE OF AN ALLOCATION OF THE NUMBERING
RESOURCE

5.1.

5.2.

One respondent sought clarity on the word “traded” under sub-
regulation 8 (1) (d). The Authority’s intentions are that assigned
number(s) cannot be sold to end users or other licensees.
Numbers are used to provide access to services for end-users.
End-users purchase services provided and then they are
assigned numbers to access such services.

6. TRANSFERRING NUMBERS

6.1.

One respondent mentioned that the transfer of numbers should
not be linked to the transfer of a service license. Licensees are
reminded that numbers are allocated under a particular service
license and one of the attached conditions of allocation is that
upon termination of a service by the licensee, the numbers must
be returned to the Authority.
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6.2. The Authority acknowledges that this might not be practically
possible In most instances and as such, licensees are reguested
to seek the Authority’'s approval for any deviations from the
conditions of allocations.
7. PREFIXES
7.1. One respondent requested the Authority to acknowledge that

many networks and carriers have implemented or stored the
international prefix ‘00’ as the plus sign (+). The Authority has
noted the request and now sub-regulation 14(1) and 14(2)
acknowledges that the plus sign (+) In most instances is used to
represent the international prefix ‘00’.

8. GEOGRAPHIC NUMBERS

8.1.

8.2.

Some respondents requested the Authority to provide detailed
maps that accurately indicate exact boundaries specifying
geographic areas. Throughout the consultation process, the
Authority has indicated its intention to undertake a process to
acquire these maps indicating geographic boundaries and make
them available on request.

One respondent proposed that the Authority adopts 2 National
Destination Codes (NDCs) for geographic numbers in the
Gauteng region. It was argued that this will help reduce the cost
to communicate for consumers in the region but provided no
evidence of this benefit to support the argument. The Authority
will therefore maintain the current NDCs in the Gauteng region
but remains open for further engagements.
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8.3.

Another respondent indicated that there is an overlap of the ‘020’
and ‘023’ NDCs and urged the Authority to rectify the matter by
changing the status of ‘020’ to ‘Protected’. This is because 023’ is
already implemented in the same area and the utilisation level is
not high. The Authority has cleared the overlap and withdrawn
‘020" from the designated NDC in the area.

9. SHORT CODES BEGINNING WITH “1”

9.1.

9.2.

9.3.

One respondents mentioned that lack of transitional arrangement
for the allocation of short codes, especially the service codes for
Provincial and Government services is adversely affecting its
business growth.

To provide transitional arrangement will require an amendment to
the Numbering Pfan, followed by a consultation process. This is
the same process we have followed but to provide a long term
framework for the allocation and use of short codes. With the
finalisation of the Regulations, any provider appointed as the
electronic communications service provider by any provinclal
office (s) can apply for the allocation of the service codes as per
Schedule 1.

Some respondents requested that the Authority withdraws access
code ‘18’ from the designated codes for Carrier Pre-Selection
(CPS) as the code has been deployed in their internal networks
for many years prior to the Regulations. They further remarked
that provisioning 300 access codes for CPS is inefficient given
that since the CPS Regulations came Iinto force, there has been
no request for CPS services.
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9.4.

9.5.

9.7.

9.9.

The Authority has acceded to the request to withdraw access
code “18° CPS Regulations were promulgated in 2010 and the
CPS Phase 1 Code of Conduct in 2012 we have allocated 11
CPS access codes to interested licensees. The code has now
been reclassified as a service code and is released.

Several respondents requested the Authority to adopt 3-digit short
code for harmonisation instead of the proposed 4-digit. The
request emanates from the current practice by licensees where
the services to be harmonised use 3-digit short codes and that
end-users are accustomed to such services using 3-digit codes.

It is the Authority’s intention to avoid inconvenience when
introducing changes. As a result, short codes for harmonisation
have now been reduced to 3-digit short codes.

Some respondents expressed concerns on the adoption of short
code 1023’ for harmonised directory services. The concemn was
raised because the code ‘1023’ is currently used for directory
services by one provider.

Upon further consultations, it was found that many licensees were
routing directory enquiries to the provider using ‘1023'. The
adoption was meant to minimise disruptions o network changes.
It has been established that the routing of ‘1023’ is a commercial
arrangement and therefore the adoption discriminates against

other licensees.

The Authority has committed during the consultations that in the
adoption of short codes for harmonisation, it will avoid
discrimination in favour or against any provider. As a result,
directory services have been withdrawn from the harmonised
services as it did not meet a common description.
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L

10.

9.10.

9.11.

9.12.

9.13.

Service codes for on-net services and internal network routing
have been reduced from a total capacity of 5000 to 3 000.
Service codes 101 xxx and 102 xo< have been withdrawn. The
analysis of the Number Audit submissions has shown that the
3 000 capacity will be enough to cater for such services.

Service codes for off-net services have been withdrawn from the
short code strategy. At the moment there are no clearly defined
off-net services that specifically require the use of short codes.
The Authority's intention is to promote the use of 10-digit numbers
until there are clearly defined off-net services.

Service codes for emergency services and non-profit
organisations have been withdrawn. The demand for such
services cannot be sustained and as a result pose a risk to the
scarce hational numbering resources. Such services are and can
be adequately catered for in the 10-digit numbers.

The implementation of the short code strategy should be
completed within 24 months from the date including migration of
services from old to new codes.

TOLL FREE NUMBER CHANGES

10.1.

Several respondents expressed concerns that the toll-free
framework proposes a commercial model. Their argument is that
any commercial model imposing an origination charge without
following a Chapter 10 process of the ECA will be without
justification. They commented that if the Authority implements the
toll-free model in its current format, origination cost should be
commercially negotiated and not imposed.
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10.2.

10.3.

10.4.

10.5.

Some respondents submitted that a toll-free model that does not
impose an origination charge is certainly doomed to failure. They
proposed that the toll-free model adopted by the Authority should
be implemented in parallel with the filing of amended
interconnection agreements. In the case of a dispute, they
recommend that this should not affect the provision of toll-free
services.

All respondents to the proposal towards the development of a
supporting implementation framework for Toll-Free services (080
numbering range) submitted that they have zero-rated wholesale
termination fees for calls to 080 numbers. They further submitted
that all calls to 080 numbers originating and terminating on the
same network (on-net) are free to callers and that the receiving

party pays.

5 respondents submitted that they charge a standard retall rate
for calls to 080 numbers terminating on other networks (off-net)
despite the fact that wholesale termination fees have been zero-
rated. Only 2 respondents submitted that all calls to 080 numbers
are free to callers irrespective of the point of termination (on-net
and off-net).

It is clear that the provision of toll-free services for on-net calls is
line with the Authority’s intention. The provision of off-net calls is
not aligned with the Authority’s intention and is for this fact that a
framework was envisaged to guide the implementation for off-net
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10.6. The Authority’'s adopted model was chosen from the 4 modeis

10.7.

submitted by respondents. The adopted model was preferred
because it maintains the zero-rated wholesale termination fees
and proposes a billing mechanism of a commercially negotiated
origination rate which is fair and non-discriminatory. The
Authority has no intention to introduce any price control
mechanisms within the Numbering Plan Regulations.

Licensees are therefore urged to commence with commercial
negotiations for the provision of toll-free immediately after the
publication of the Regulations to ensure compliance with the
prescribed 6 months period.

10. PREMIUM RATED SERVICES

12.1.

The implementation of premium rated services shall be
determined upon finalisation of the Premium Rated Services
Code of Conduct (CoC). The Authority has embarked on a
consultation process to finalise the PRS CoC. Licensees will be
afforded an opportunity to provide further inputs and suggestions
during those consultations.

13. MACHINE RELATED NUMBER CHANGES AND MIGRATION

13.1.

Several respondents have welcomed the implementation of
machine related number changes and migration within a period
not exceeding 12 months after the publication of the Regulations.
Some respondents that did not support the 12 months
implementation period mentioned that they found it difficult to
attach an implementation timeline without clear definitions in the
Regulations.
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13.2.

13.3.

13.4.

13.5.

The Authority has maintained throughout the consultation process
that the definitions were clear and address its intentions.
Licensees recommended that revising the definitions will enhance
the Authority’s intentions further. Regulations have clearly defined
what a machine related service is.

Some respondents commented that bulk SMS/MMS should not
be defined as MRS. During the consultation process, the
Authority requested licensees to submit services that fell within
the scope of MRS. It was drawn from those submissions that bulk
SMS/MMS s a subset of MRS.

This resulted in other licensees requesting the Authority to
exclude bulk SMS/MMS from the MRS migration. Licensees
motivated that due to efficient utilisation of numbers, complicated
security detail and that the current numbers provisioned were
enough to cater for medium to long term demands it will be
uneconomical to migrate bulk SMS/MMS.

In consideration of the request, the Authority requested licensees
to submit numbering ranges currently provisioned for bulk
SMS/MMS provision. The submission supported the arguments
presented and the Authority granted the exclusion of bulk
SMS/MMS to currently provisioned numbers not entirely to bulk
SMS/MMS as a subset of MRS, It is for this reason that if and
when the demand for bulk SMS/MMS exhausts the current
numbers provisioned, such demand should be catered for in the
designated numbering range for MRS.
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Independent Communications Authority of South Africa
Pinmill Farm

164 Katherine Streat

Sandton

For Attentlon: Counclilor B. Mokhele

BY EMAIL: chairperson@icasa.org.za

BMokhsle@icasa.o

Our reference: Ms H. Irvine

19 June 2018

Wae note that our client, Cell C, has still not had any response at all to the letters addressed by cur cllent
to the Authority dated 4 May 2018 and 28 May 2018.

As set out in detail in our client’s letter of 28 May 2018, It Is absolutely Impossible from a technical
perspective for Cell C and Its wholesale business partners (MVNO and MVNEs and Business Service
Providers') to implement the multiple changes to thelr software, billing and other systems which appear
to be required by the Amended Regulations within the period of one month from the data of publication
of the Amended Regulations specified in section 8 of the Amended Regulations. Our client has explained
the reasons for thils to the Authority in some detail, during the consultations on the Amended
Regulations, prior to their publication in the gazette, and subsequently.

Howaver, wa appreciate that it may be difficult for the Authority to properly assess the scope and
magnitude of the multiple changes which will be required to Cell C's technical and business systems,
as well as thosa of Its wholesale partners, without having had sight of these systems and business

1 As defined in our cilent’s letter of 28 May 2018.
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processes Itself. Accordingly, we record that Cell C Is prepared to arrange such meetings and/or site
visits as may be required to enable the Authority to properly apply its mind to our client's submissions
and consider Cell C’s request for an extension of at least 6 months In order to fully comply with the
Amended Regulations.

4, Moreover, in the event that the Authority were to require any assistance from one or more external
technical or business process experts in this evaluation, and were to appoint such experts, Cell C would
similarly be willing to consult with them and to provide them with reasonable access to its internal
technical facilities, and where possible, to arrange for access to those of refevant extemal standalone
technical platforms.

5. Please let us know as soon as possible If you would like us to make the necessary arrangements with
our client for these meetings.

6. Cell C's rights remaln reserved.

Yours faithfully

Falcon and Hume Incorporated

Per: Heather Irvine




	2018.06.28 - Filing Sheet
	2018.06.28 - Cell C Replying Affidavit

